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PREFACE. 


In  works  on  Jurisprudence  and  Roman  Law  references 
are  so  frequently  made  to  the  Digest,  and  a  knowledge 
of  its  contents  is  so  often  taken  for  granted,  that 
lawyers  engaged  in  active  work,  and  not  having  leisure 
to  grapple  with  the  difficulties  of  Law  Latin,  may 
possibly  find  an  edition  of  its  more  interesting  parts 
of  some  service.  Indeed,  when  Dr  Abdy  and  I  were 
engaged  on  behalf  of  the  Cambridge  University  Press, 
from  1870  to  1876,  upon  our  editions  of  Gains,  Ulpici7i  and 
Justinian's  Institutes,  it  was  suggested  to  us  by  several 
lawyers  of  repute  that  we  should  do  well  to  take  in 
hand,  after  the  completion  of  the  aforenamed  works, 
a  translation  of  the  Digest,  or,  at  any  rate,  of  such 
Titles  of  it  as  treat  of  topics  wherein  the  English  Law 
is  considerably  indebted  to  the  Roman.  Dr  Abdy's 
appointment  to  be  Judge  of  County  Courts  has  de- 
prived me  of  his  valuable  assistance,  but  for  some  years 
past  I  have  been  collecting  materials  for  a  work  of  the 
description  suggested  to  us  when  we  were  fellow- 
labourers,  and  I  hope  before  long  to  publish  an  anno- 
tated translation  of  several  Books  of  the  Digest,  if  the 
present  small  instalment  is  received  with  favour. 


vi  Preface. 

The  particular  Title  of  Mandate  is  not  perhaps  the 
most  interesting  which  could  have  been  chosen  for  a 
beginning,  but  having  it  ready,  I  put  it  forward  first, 
because  it  happens  to  be  the  selected  topic  for  the 
Cambridge  Law  Tripos  Examination  of  1879;  an^ 
therefore  it  will,  I  trust,  supply  an  immediate  want, 
and  enable  me  also  to  ascertain  whether  the  desire  to 
have  the  Digest  translated  into  English  is  entertained 
by  any  considerable  circle  of  readers. 

The  Title  Pro  Socio  will  at  any  rate  be  published 
shortly,  whether  other  Titles  follow  or  not,  in  order  to 
complete  an  edition  of  Book  XVII. 


INTRODUCTION. 


Mandate  is  a  contract  in  which   one  person  at  the  request 
of    another    undertakes    to   transact   some    business   without 

reward. 

Mandate  differs  from  negotiorum  gestio  or  defensio, 
because  it  is  upon  request.  It  differs  from  locatio-conductio 
operarum,  because  it  is  gratuitous. 

Mandate  is  usually  accounted  one  of  the  consensual 
contracts,  and  yet  it  differs  from  the  rest  of  them  in  two 
most  important  particulars,  viz.  ist,  that  it  is  gratuitous, 
whereas  the  others  are  upon  valuable  consideration;  2nd,  that 
simple  consent  does  not  create  the  obligation  of  mandate,  for 
either  party  can  withdraw  from  his  engagement  re  integra: 
and  by  re  integra  is  denoted  not  merely  that  performance 
has  not  yet  commenced,  but  further,  that  non-performance  is 
not  yet  detrimental  to  either  contractor. 

In  Roman  Law  a  contract  may  be  defined  to  be  an  agree- 
ment which  the  law  enforces  because  of  its  being  accompanied 
by  causa.  And  by  causa  is  understood  something  which 
the  law  regards  as  binding ;  whether  a  solemnity,  as  in  the 
old-fashioned  nexum,  in  stipulatio  and  in  expensilatio ;  or 
delivery  or  performance  by  one  of  the  parties,  as  in  the 
real  contracts  ;  or  the  mere  nature  of  the  transaction,  as  in 
emptio-venditio,  locatio-conductio  and  societas.  In  manda- 
tum  this  causa,  or  binding  fact,  is  the  nature  of  the  agree- 
ment, coupled  with  the  springing  up  of  an  interest  in  its  being 
executed,  and  this  interest  may  be  either  on  the  side  of  the 
mandator  or  the  mandatarius.  Hence  mandatum  is  some- 
thing intermediate  in  character  between  the  real  and  the 
consensual  contracts.  It  is  not  a  mere  consensual  contract, 
because  it  is  not  binding  simply  because  of  its  own  nature 
and  the  consent  of  the  parties.  It  is  not  a  real  contract;  or 
at  any  rate,  if  real,  it  is  real  in  a  different  sense  from  the 
contracts  usually   so   designated :    for  in  these  the  causa   is 

w.  1 


Introduction. 


invariably  the  delivery  of  an  article  by  the  creditor,  or  the 
performance  of  an  act  by  the  creditor,  with  the  intent  of 
imposing  on  the  debitor  a  duty  which  the  latter  agrees  to 
undertake.  But  in  mandatum,  if  the  inchoate  obligation  is 
made  final  by  any  res,  i.  e.  by  any  delivery  or  act,  (for  that  is 
the  sense  of  res  in  a  Roman  real  contract,)  the  res  proceeds 
from  the  debitor :  and  moreover  the  mandatum  may  be  made 
final  by  what  is  no  res  at  all  in  the  Roman  sense,  viz.  by  the 
accident  of  performance  by  the  mandatarius  becoming  neces- 
sary to  save  the  mandator  from  loss  or  inconvenience. 

If  the  principal  or  mandator  does  not  revoke  his  mandate 
before  the  agent  or  mandatarius  has  begun  performance,  the 
mandate  becomes  final,  for  the  mandatarius  has  now  an 
interest  in  its  being  carried  on  to  completion.  If  the  manda- 
tarius has  not  yet  taken  any  steps,  still  he  cannot  renounce,  if 
it  is  to  the  interest  of  the  mandator  that  he  should  proceed  to 
execute  what  he  undertook  to  do.  Hence  if  mandate  is  to  be 
called  a  real  contract,  we  must  note  that  it  is  real  in  a  very 
peculiar  sense  :  the  binding  res  being  either  an  act,  not  on  the 
part  of  the  creditor,  but  of  the  debitor:  or  a  forbearance, 
instead  of  an  act,  on  the  part  of  the  creditor :  for  although 
it  is  impossible  to  agree  with  the  dictum  of  Professor  Hunter, 
in  his  admirable  "  Exposition  of  Roman  Law,"  that  "  the 
principal  has  an  action  against  the  agent  only  when  he  has 
suffered  injury  by  trusting  to  his  promise  and  thereby  for- 
bearing to  take  the  steps  he  would  otherwise  have  taken  to 
protect  his  interests:"  yet  this  statement  is  entirely  correct  if 
the  word  "  only"  be  omitted  from  it1. 

Mandate,  then,  is  a  contract  sui  generis  as  to  its  causa ; 
lying  between  the  real  and  consensual  contracts :  enforceable 
by  action  when  to  the  fact  of  consent  of  the  parties  is  super- 
added the  springing  up  on  either  side  of  an  interest  in  the 
fulfilment  of  what  has  been  entrusted  and  undertaken. 

Mandatum  in  the  Roman  Law  might  be  either  general 
or  special  :  express  or  tacit B :  for  "  semper  qui  non  prohibet 
pro  se  intervenire  mandare  creditur3  ;"  and  moreover  ratifi- 
cation of  the  proceedings  of  a  negotiorum  gestor  turns  him 
into  a  mandatarius,  so  far  as  to  give  rise  to  the  actiones 
mandati  directa  et  contraria3. 

A  mandate  might  also  be  conditional,  future  or  post 
mortem  mandatoris4. 


1  Hunter's  Roman  La~u>,  p.  361.  3  D.  50.  17.  60. 

2  L).  h.  i.  6.  2  :   18  :    22.  10  :  40.  4  D.  h.  1. 1.  j  :  27.  1. 
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Mandate  was  not  only  useful,  but  in  certain  cases  an  abso- 
lute necessity :  for  although  corporeal  property  could  be  so 
transferred  as  to  vest  in  the  transferee  all  the  rights  of  the 
transferor,  it  was  not  so  with  rights,  or  "things  incorporeal," 
an  inheritance,  for  instance,  an  usufruct,  an  obligation  or  a 
right  of  action.  Hence,  the  transfer  of  property  of  this 
character  could  only  be  effected  by  empowering  the  transferee 
to  sue  in  the  name  of  the  transferor ;  and  thus  mandate  was 
the  method  of  constituting  the  former  procurator  in  rem  suam, 
"  agent  for  his  own  benefit,"  till  Antoninus  allowed  the  emptor 
hereditatis  to  bring  an  utilis  actio  in  his  own  name1,  and 
subsequent  emperors  extended  the  privilege  to  other  transferees 
of  mere  rights2. 

A  mandate  might  be  (i)  for  the  benefit  of  the  mandator 
alone,  (2)  or  of  the  mandator  and  mandatarius,  (3)  or  of  a 
stranger  alone,  (4)  or  of  the  mandator  and  a  stranger,  (5)  or 
of  the  mandator,  mandatarius  and  a  stranger3.  But  with 
regard  to  the  third  variety  of  mandate  the  difficulty  meets  us, 
that  no  man  can  bring  an  action  unless  he  has  an  interest 
to  defend.  How  then  can  a  mandator  who  gives  a  mandate 
alienatantum  gratia  be  entitled  to  sue  the  mandatarius  for  non- 
performance or  faulty  performance  of  that  wherein  he,  the  man- 
dator, is  not  interested  ?  In  other  words,  how  are  we  to  reconcile 
the  apparently  conflicting  statements  of  6.  4  and  8.  6,  h.  t.  ? 
The  answer  is  that  a  mandate  at  the  time  it  is  given  may 
be  aliena  tantum  gratia,  but  that  it  must  become  mandantis 
gratia  also,  before  it  can  be  sued  upon.  And  it  may  become 
mandantis  gratia  in  two  ways.  In  the  first  place,  this  may 
be  the  result  of  the  mandatarius  beginning  to  act,  for  he  thus 
turns  his  mandator  into  a  negotiorum  gestor  of  the  benefited 
party,  i.  e.  he  makes  him  an  unsolicited  intermeddler  with 
another's  affairs;  and  a  negotiorum  gestor  is  answerable  to 
the  stranger  for  any  mismanagement  or  loss.  Hence,  from 
the  moment  the  mandatarius  begins  to  act,  the  mandator, 
by  reason  of  his  own  liability  to  the  stranger,  has  an  interest 
sufficient  to  found  a  right  of  action  against  the  mandatarius. 
Secondly,  the  stranger,  because  of  his  knowledge  of  the 
mandate  having  been  given,  supposing  he  hears  of  it,  may 
abstain  from  executing  his  own  business,  so  that  the  non- 
performance or  faulty  performance  of  the   mandate   may  do 


iD.  2:  14.  16.  C.  8.  54.  33. 

3  C.  4.  10.  1.2:    C.  4.  10.  2 :   C.  3  D.  A.  t.  2.  1- 

4.  10.  20 :  C.  4.  39.  7 :  C.  6.  37.  18  : 
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him  hurt ;  and  for  this,  as  traceable  to  the  action  of  the 
mandator,  he  can,  as  before,  hold  the  mandator  responsible 
in  his  capacity  of  a  negotiorum  gestor.  Thus  the  very  cir- 
cumstances which  we  have  already  shown  to  be  those  which 
turn  an  inchoate  mandate,  mandantis  tantum  gratia,  into  a 
mandate  legally  binding,  are  also  the  circumstances  which 
make  what  was  originally  aliena  tantum  gratia,  to  be  mart- 
dantis  et  aliena  gratia,  and  thereby  invest  the  mandator 
with  the  right  of  action  ex  mandato  against  the  mandatarius ; 
who  in  his  turn  acquires  also  the  actio  contraria  against  the 
mandator. 

The  principles  we  have  thus  proved  to  regulate  the  man- 
dates mandantis  tantum  gratia  and  aliena  tantum  gratia, 
apply,  of  course,  to  the  other  three  varieties  above  mentioned, 
which  are  but  combinations  of  these  simpler  forms  with  or 
without  the  interest  of  the  mandatarius  conjoined. 

The  contents  of  D.  17.  i.  mandati  vel  contra  may  be 
thus  tabulated  : 

I.  The  essentials  of  the  contract  of  Mandate  are  : 

i.     A  mandate  must  have  reference  to  a  business  ex-       12.  14  and  15 : 
ecutory,  or  yet  to  be  done,  not  to  one  executed.         20.  1. 

2.  The  business  must  be  lawful  and  honourable.  6. 3:12.  n  and 

13  :  22.  6. 

3.  It  must  in  general  be  such  that  the  mandator       6.  6  :  8.  5 :  10. 

himself  could  have  done  it  :  4  :  19  :  54. 

but  there  are  exceptions  to  this  rule.  22.  3  and  5. 

4.  So  also  it  must  in  general  be  such  that  the  man-       22.  4  :  34.  1. 

datarius  could  have  done  it  for  his  own  benefit, 
irrespective  of  mandate. 

5.  It  must  not  (save  in  the  case  mentioned  in  6.  5)       2  :  6.  4  and  5 : 

be  for  the  sole  benefit  of  the  mandatarius.  16:  22. 2  :  32 : 

45.7and8:48. 
1  and  2  :  60. 1 . 

6.  It  must  be  gratuitous.  1.  4  :  6. 

7.  The  parties  must  intend  a  legal  obligation.  10.7:12.12:47. 

8.  The  responsibility  cannot  be  limited  in  respect  of      59.  2  and  5. 

time,  but  must  extend  to  all  reasonable  con- 
sequences of  the  mandate. 

II.  A  mandate  may  be  created 

1.  By  consent  in  words   or  writing,    however   ex-       1. 1  and  2  :  27. 

pressed.  pr. 

2.  By  mere  sufferance.  6.  2  :  18  :  53. 

3.  By  subsequent  ratification  (see  D.  50.  17.  60).  12.  16. 
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III.  The  duties  of  the  mandatarius  are 

i.     To  perform  what  he  has  promised  to  perform  :  5.  i  :  6.  i :  8.  2, 

6  and  10  :22. 

7  and  11. 
or  give  notice,  if  possible,  when  he  is  un-      27.  2. 

avoidably  prevented  from  performance : 
but  he  is  not  bound  to  perform  when  the       8.  6. 
mandator  has  no  interest  in  the  perform- 
ance. 

1.    To  perform  carefully :  5.    3  and  4: 

81:  56.    2: 

59.  4  and  6. 

3.  To  act  without  fraud  or  carelessness  :  fi.  7 :    8.  pr., 

1   and    10: 
9:    42:  55: 

60.  3  and  4. 

4.  To   deliver  up  to  the  mandator  all  benefit  re-      8.  10:  9  :  10. 

suiting  from   the  execution  of  the  mandate,  pr. — 2:  12. 

whether  corporeal :  8 :  17 :  20  : 

22.   9    and 

10:  59.  1. 

or  incorporeal:  whether  still  in  his  posses-       10.  6:    27.  5: 

sion:  43:  59./;-. 

or  lost  through  his  fraud  or  negligence  :  8.   7  and  10  : 

10.  3  :    12. 
10:  30:89. 
even  when  the  benefit  accruing  through  the       3.2:  5.  3  and 
execution   of  the   mandate    was   beyond  5 :  62. 

the  expectation  or  contrary  to  the  inten- 
tion of  the  mandator : 

5.  To  pay  interest  ex  mora.  10.   3  and  8: 

34.  pr. 

IV.  The  duties  of  the  mandator  are 

1.     To   repay  to   the  mandatarius  his   reasonable      10.   9:   12.  8 
expenses  in  the  execution  of  the  mandate.  and  9. 

Hence  rules  have  to  be  laid  down  defining 

[a)    What  are  expenses:    quando  afoesse       10.13:11:12. 
intelligitur  pecunia  mandatario :  1  —4  and  9 : 

26.  2—4: 

27.  5:    47  : 
50:  54.  1. 
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{[>)     When   they   are   on    account    of    the       10.  5  and  10 : 
mandate :  22.  8  :  26.  5 

—  7:  35: 
36.i:45.6. 

(c )  When  they  are  reasonable :  8.  8 :  10.  1 2  : 

26.  8:  27. 
4:  29:  48*. 
pr. :  50.  1 : 
51:  52:  56. 

4- 

(d)  At  what  instant  the  account  is  to  be      37. 

taken. 

2.     To  indemnify  the  mandatarius  against  his  obli-  28:38:  45. pr. 
gations  contracted  in  the  execution  of  the  man-  — 3  and  5. 

date. 

V.  A  mandate  is  ended 

1.  By  the  death  of  the  mandatarius,     "  integro      li.  pr.  and  1 : 

mandato"  (see  p.  1)  :  27.  3  :  57. 

2.  By    the    death    of    the    mandator,     "integro       26. pr.  and  J  : 

mandato  "  and  with  knowledge  on  the   part  58. 

of  the  mandatarius : 

but  this  rule  was  of  necessity  inapplicable  to       12.    17:    13: 
mandates  which  were  intended  to  be  exe-  27.  1. 

cuted  after  the  death  of  the  mandator  : 
and  to  cases  where  the  death  of  the  man-       26.  pr.  and  1. 
dator  was  unknown  to  the  mandatarius, 
for  although   the  mandate  was  thus  re- 
voked the  actio  mandati  still  subsisted. 

3.  By  revocation  on  the  part  of  the  mandator,       12.    16 :   15  : 

"integro  mandato:"  16. 

4.  By  renunciation  on  the  part  of  the  mandatarius,       22.    1  r :    23  : 

"  integro  mandato :"  24:   2o. 

5.  By  the  fulfilment  becoming  impossible,  without        3.  2. 

fault  of  the  mandatarius : 

VI.  The   proper  remedies   for  a  breach   of      passim. 

mandate  are  the  actio  directa  em- 
ployed by  the  mandator  against  the 
mandatarius,  and  the  actio  contraria 
employed  by  the  mandatarius  against 
the  mandator. 
But  other  actions  may  be  concurrent  8. 4. 
in  special  cases. 
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The  actions  directa  and  contraria  are     41:   49:   C2. 
as  a  rule  conexistent ;   but   it   is    not        ^r' 
impossible   for   one    to    be    available 
whilst  the  other  is  not. 

VII.     The   actio  directa   is   granted   to    any      S.  3. 
mandator    who,    either    on    his    own 
account   or   as    an    agent,     delegates 
business:    for  it   is  to  be  noted   that 
although    an    agent    ad  litem    could 
not   delegate   his  functions,    the   con- 
trary  was    the    rule    with    regard    to 
agents  in  general. 
The    action    may    be    brought     either     56-  rpr.i    60. 
before    or    after    having   recourse    to        fr' 
other   remedies,  if  the   latter  do  not 
fully  satisfy  the  mandator's  claims. 
In   a   case   of   joint-agency,   the    actio      CO.  2. 
directa  may  be  brought  against  either 
agent  in  solidum. 
If  the  judgment  goes  against  the  agent     8.9:  44. 
on  the   ground  of  his  fraud,    he  be- 
comes  infamous    (C.  4.  35.  21),  and 
the  circumstances  amounting  to  fraud 
are  named  in  the  text. 
"  Mandati  constitutum  est  judicium  non 
minus   turpe    quam   furti."     Cic.   pro 
Rose.  Amerino,  xxxviii. 
When  the  mandatarius  is  a  nliusfami-     61. 
lias  or  slave,  the  mandator  can  either 
proceed  de  peculio  against  the  father 
or  master,  or,  if  the  son  or  slave  has 
departed  from  potestas,  can  sue  either 
of  them  personally. 


VIII.     The    actio    contraria    can    always    be 
brought  by  an  agent  who  has  conform- 
ed strictly  to  the  terms  of  his  mandate  : 
or  has  done  something   which   the 
law   regards  as  precisely   equiva- 
lent; 

but  is  not  available  when  a  different 
thing  has  been  done,  even  though 
it  be  more  advantageous  to  the 
mandator. 


3 

.   1:   5: 

12. 

5  and  7 

• 

45.      4: 

46: 

47.     1: 

56. 

1:     62. 

pr. 

and  1. 

5, 

2:     St 

I.    2 

and  3  : 

11. 
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If  the  agent  performs  part  of  his  man-      5.  5:  33. 
date,  he  has  the  actio  contraria  in  re- 
spect of  what  he  has  done:  if  he  does 
something  additional,  he  has  the  action 
for  what  he  was  commissioned  to  do. 
But  the  last  rule  only  applies  when  the      3:4:  22./;-. 
warranted   and    unwarranted    part   of        ^n"  l  :  5y# 
his   proceedings   can  be   perfectly  se- 
parated : 

and  as  to  the  unwarranted  acts  he 
has  not  usually  even  the  actio 
negotiorum   gestorum.      D.  3.  5. 

3i-  4- 
When  the  mandatarius  is  alieni  juris,      12.  5  and  6: 

the   action    can    be    brought    by   his         2"-  9- 
paterfamilias  or  master;  and  this  too 
even  when  the  latter  was  out  of  pos- 
session at  the  time  when  the  mandate 
was  given. 

In    the   case   of   a  joint-mandate    the      59.  3:  CO.  2. 
mandatarius   can  sue  the  mandators 
either  jointly  or  severally  in  solidum. 

"When  an  agent  delegates  business  to  a      21 :  53. 
sub-agent,  the  latter  cannot  look   be- 
yond his  own  mandator,  and  therefore 
brings    the    actio  contraria    mandati 
against  the  first  agent. 


*&v 


IX.  Although  a  mandate  is  gratuitous,  and  56.  3. 
therefore  no  promised  honorarium  can 
be  recovered  by  actio  contraria:  yet 
provision  is  made  in  a  rescript  of 
Severus  and  Antoninus  for  the  exaction 
of  a  stated  honorarium  by  extraor- 
dinary proceedings  before  the  Pro- 
vincial Governor  (C.  4.  35.  1);  but 
an  indefinite  promise,  salarium  in- 
certae  pollicitationis,  was  absolutely 
worthless.     (C  4.  35.  17.) 


MANDATI    VEL    CONTRA. 
D.  17.  1. 


1.  Paulus  libro  trigensimo  secundo  ad  edictum.  Obligatio 
mandati  consensu  contrahentium  consistit.  (1.)  Ideo  per  nun- 
tium  quoque  uel  per  epistulam  mandatum  suscipi  potest. 
(2.)  Item  siue  '  rogo '  siue  '  uolo '  siue  '  mando '  siue  alio 
quocumque  uerbo  scripserit,  mandati  actio  est.  (3.)  Item 
mandatum  et  in  diem  differri  et  sub  condicione  contrahi 
potest.  (4.)  Mandatum  nisi  gratuitum  nullum  est :  nam 
originem  ex  officio  atque  amicitia  trahit,  contrarium  ergo 
est  officio  merces :  interueniente  enim  pecunia  res  ad  loca- 
tionem  et  conductionem  potius  respicit. 

1.  Paulus.  The  obligation  of  mandate  is  created  by  con- 
sent of  the  parties.  1.  Therefore  a  mandate  may  be  undertaken 
even  through  a  messenger  or  by  letter.  2.  Moreover  there  is 
an  action  of  mandate,  whether  the  expression  used  in  the 
letter  be  rogo,  vo/o,  mando  or  any  other  whatever.  3.  A 
mandate,  again,  may  be  arranged  for  fulfilment  at  a  future  day, 
or  made  conditionally.  4.  A  mandate,  unless  gratuitous,  is 
null  and  void ;  for  it  originates  in  good  will  and  friendship  : 
a  reward  therefore  is  inconsistent  with  mere  good  will,  since 
by  the  introduction  of  money  the  business  becomes  more  akin 
to  a  letting  and  hiring1. 


1  But  the  viandatarhts  may  pro-       ing  pledges  or  otherwise.     C.  4.  35. 
vide  for  his  own  security  by  tak-       8. 
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2.  Gaius  libro  secundo  rerum  cottidianarum.  Mandatum 
inter  nos  contrahitur,  siue  mea  tantum  gratia  tibi  mandem,  siue 
aliena  tantum,  siue  mea  et  aliena,  siue  mea  et  tua,  siue  tua  et 
aliena.  Quod  si  tua  tantum  gratia  tibi  mandem,  superuacuum 
est  mandatum  et  ob  id  nulla  ex  eo  obligatio  nascitur.  (i.)  Mea 
tantum  gratia  interuenit  mandatum,  ueluti  si  tibi  mandem,  ut 
negotia  mea  geras  uel  ut  fundum  mihi  emeres  uel  ut  pro  me 
fideiubeas.  (2.)  Aliena  tantum,  ueluti  si  tibi  mandem,  ut  Titii 
negotia  gereres  uel  ut  fundum  ei  emeres  uel  ut  pro  eo  fideiu- 
beas. (3.)  Mea  et  aliena,  ueluti  si  tibi  mandem,  ut  mea  et 
Titii  negotia  gereres  uel  ut  mihi  et  Titio  fundum  emeres  uel  ut 
pro  me  et  Titio  fideiubeas.  (4.)  Tua  et  mea,  ueluti  si  mandem 
tibi,  ut  sub  usuris  crederes  ei  qui  in  rem  meam  mutuaretur. 
(5.)  Tua  et  aliena,  ueluti  si  tibi  mandem,  ut  Titio  sub  usuris 
crederes :  quod  si,  ut  sine  usuris  crederes,  aliena  tantum  gratia 
interuenit  mandatum.      (6.)  Tua  autem  gratia  interuenit  man- 

2.  Gaius.  The  contract  between  us  is  mandate,  whether 
I  give  you  a  commission  for  my  own  benefit  only,  or  for  a 
stranger's  only,  or  for  my  own  and  a  stranger's,  or  for  my  own 
and  yours,  or  for  yours  and  a  stranger's.  But  if  I  give  the 
commission  for  your  benefit  alone,  the  mandate  is  superfluous1, 
and  therefore  no  obligation  arises  from  it.  1.  A  mandate  is 
merely  for  my  own  benefit  when,  for  instance,  I  commission 
you  to  transact  my  business,  or  to  buy  land  for  me,  or  to 
become  my  surety.  2.  It  is  merely  for  a  stranger's  benefit 
when,  for  instance,  I  commission  you  to  transact  the  business 
of  Titius,  or  to  buy  land  for  him,  or  to  become  his  surety. 
3.  It  is  for  my  own  benefit  and  a  stranger's  when,  for 
instance,  I  commission  you  to  transact  the  business  of  Titius 
and  myself,  or  to  buy  land  for  Titius  and  me,  or  to  become 
surety  for  Titius  and  me.  4.  It  is  for  your  benefit  and  mine 
when,  for  instance,  I  commission  you  to  lend  money  at 
interest  to  a  person  who  is  borrowing  it  on  my  behalf.  5.  It 
is  for  your  benefit  and  a  stranger's  when,  for  instance,  I  com- 
mission you  to  lend  to  Titius  at  interest :  but  if  I  (commission 
you)  to  lend  without  interest,  the  mandate  is  for  the  stranger's 
benefit  only.     6.     And  a  mandate  is  merely  for  your  interest 

1  The  reason  for  this  statement  is  given  in  the  concluding  words   of  §  6 
of  the  excerpt. 
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datum,  ueluti  si  mandem  tibi,  ut  pecunias  tuas  potius  in 
emptiones  praediorum  colloces  quam  faeneres,  uel  ex  diuerso  ut 
faeneres  potius  quam  in  emptiones  praediorum  colloces  :  cuius 
generis  mandatum  magis  consilium  est  quam  mandatum  et  ob 
id  non  est  obligatorium,  quia  nemo  ex  consilio  obligatur,  etiamsi 
non  expediat  ei  cui  dabatur,  quia  liberum  est  cuique  apud  se 
explorare,  an  expediat  sibi  consilium. 

3.  Paulus  libro  trigensimo  secundo  ad  edictum.  Prae- 
terea  in  causa  mandati  etiam  illud  uertitur,  ut  interdum  nee 
melior  causa  mandantis  fieri  possit,  interdum  melior,  deterior 
uero  numquam.  (i.)  Et  quidem  si  mandaui  tibi,  ut  aliquam 
rem  mihi  emeres,  nee  de  pretio  quicquam  statui,  tuque  emisti, 
utrimque  actio  nascitur.  (2.)  Quod  si  pretium  statui  tuque 
pluris  emisti,  quidam  negauerunt  te  mandati  habere  actionem, 
etiamsi  paratus  esses  id  quod  excedit  remittere :  namque  ini- 
quum  est  non  esse  mihi  cum  illo  actionem,  si  nolit,  illi  uero, 
si  uelit,  mecum  esse. 

when,  for  instance,  I  commission  you  to  lay  out  your  money 
in  the  purchase  of  land  rather  than  lend  it  at  interest,  or, 
vice  versa,  to  lend  it  at  interest  rather  than  invest  it  in  land. 
But  a  mandate  of  this  sort  is  rather  advice  than  a  mandate, 
and  therefore  creates  no  obligation;  because  no  one  is  respon- 
sible ftfr  advice,  even  though  it  be  detrimental  to  him  to 
whom  it  was  given,  since  every  one  is  at  liberty  to  investigate 
for  himself  whether  the  advice  is  to  his  benefit. 

3.  Paulus.  Moreover  it  is  also  characteristic  of  a  mandate, 
that  sometimes  the  condition  of  the  mandator  may  not  be 
improved,  sometimes  it  may  be  improved,  but  it  can  never 
be  deteriorated.  1.  And  so,  if  I  commissioned  you  to  buy 
something  for  me,  without  settling  anything  about  the  price, 
and  you  have  bought  it,  a  right  of  action  springs  up  for  both 
of  us.  2.  But  if  I  stated  the  price,  and  you  have  bought  the 
article  for  more  money,  some  lawyers  have  maintained1  that 
you  have  no  actio  mandati  (contraria),  even  though  you  are 
ready  to  forfeit  the  excess  of  price ;  because  it  is  inequitable 
that  I  should  have  no  action  against  you,  if  you  are  unwilling2, 
but  that  you  should  have  one  against  me,  if  you  are  willing. 

1  Cassius  and  Sabinus,  Just.  Inst.  2  Sc.    unwilling   to  let   me  have 

3.  26.  8.  the  article  at  the  price   previously 


12 


Digest  XVII.  i.  [4- 


4.  Gaius  libro  secundo  rerum  cottidianarum.  Sed  Pro- 
culus  recte  eum  usque  ad  pretium  statutum  acturum  existimat, 
quae  sententia  sane  benignior  est. 

5.  Paulus  libro  trigensimo  secundo  ad  edictum.  Diligen- 
ter  igitur  fines  mandati  custodiendi  sunt :  nam  qui  excessit, 
aliud  quid  facere  uidetur.  (i.)  Et,  si  susceptum  non  impleuerit 
tenetur.  (2.)  Itaque  si  mandauero  tibi,  ut  domum  Seianam 
centum  emeres  tuque  Titianam  emeris  longe  maioris  pretii, 
centum  tamen  aut  etiam  minoris,  non  uideris  implesse  man- 
datum.  (3.)  Item  si  mandauero  tibi,  ut  fundum  meum  centum 
uenderes  tuque  eum  nonaginta  uendideris  et  petam  fundum, 
non  obstabit  mihi  exceptio,  nisi  et  reliquum  mihi,  quod  deest 
mandatu  meo,  praestes  et  indemnem  me  per  omnia  conserues. 
(4.)    Seruo  quoque  dominus  si  praeceperit  certa  summa  rem 

4.  Gaius.  But  Proculus  thinks  that  he  may  properly 
sue  for  the  amount  specified  :  and  this  opinion  is  certainly 
the  fairer  one. 

5.  Paulus.  The  limitations  of  a  mandate  must  therefore, 
be  carefully  observed,  for  he  who  transgresses  them  is  con- 
sidered to  do  a  different  act.  1.  And  if  he  has  not  fulfilled 
what  he  undertook  to  do,  he  is  liable.  2.  Therefore  if  I 
commissioned  you  to  buy  for  100  atirei  the  house  of  Seius, 
and  you  have  bought  a  much  more  valuable  one  belonging 
to  Titius,  though  (the  purchase  be)  for  100  or  even  less,  you 
are  not  considered  to  have  carried  out  your  commission. 
3.  So  also,  if  I  commissioned  you  to  sell  my  land  for  100  aurei, 
and  you  have  sold  it  for  90,  and  I  claim  the  land,  the  exceptiox 
will  not  bar  my  action,  unless  you  make  good  to  me  the 
deficiency  from  (the  sum  named  in)  my  commission,  and  save 
me  harmless  in  all  respects.  4.  So  too,  if  a  master  has  directed 
his  slave  to  sell  a  thing  for  a  certain  sum,  and  he  has  sold 


named.  It  is  supposed  throughout  cumstances  supposed  he  may  con- 
that  the  mandatarhts  was  unable  sider  the  mandate  to  be  nullified. 
to  buy  at  the  specified  price,  and  (See  Introduction,  p.  6  ) 
therefore  free  from  culpa.  If  he  x  Sc.  rei  venditae  et  traditae.  D. 
has  been  negligent  he  will  be  11.  3.  The  agent  was  no  agent  in 
obliged  to  make  good  to  the  man-  respect  of  what  he  has  done,  there- 
dator  id  quod  interest  (C.4.  35.  13),  fore  the  mandator  has  a  vindicatio 
or  let  him  have  the  article  at  the  against  the  purchaser, 
price  settled.     But   under  the  cir- 
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uendere,  ille  minoris  uendiderit,  similiter  uindicare  earn  domi- 
nus  potest  nee  ulla  exceptione  summoueri,  nisi  indemnitas  ei 
praestetur.  (5.)  Melior  autem  causa  mandantis  fieri  potest, 
si,  cum  tibi  mandassem,  ut  Stichum  decern  emeres,  tu  eum 
minoris  emeris  uel  tantidem,  ut  aliud  quicquam  seruo  accede- 
ret :  utroque  enim  casu  aut  non  ultra  pretium  aut  intra  pretium 
fecisti. 

6.  Ulpianus  libro  trigensimo  primo  ad  edictum.  Si  remu- 
nerandi  gratia  honor  interuenit,  erit  mandati  actio.  (1.)  Si  cui 
fuerit  mandatum,  ut  negotia  administraret,  hac  actione  erit 
conueniendus  nee  recte  negotiorum  gestorum  cum  eo  agetur : 
nee  enim  ideo  est  obligatus  quod  negotia  gessit,  uerum  idcirco 
quod  mandatum  susceperit :  denique  tenetur  et  si  non  gessisset. 
(2.)  Si  passus  sim  aliquem  pro  me  fideiubere  uel  alias  inter- 
uenire,   mandati   teneor   et,  nisi   pro  inuito  quis   intercesserit 

it  for  less,  the  master  can  in  like  manner  vindicate  the  thing, 
and  can  be  repelled  by  no  exception,  unless  he  be  guaranteed 
against  loss.  5.  But  the  condition  of  the  mandator  may  be 
improved,  as,  for  example,  when  I  commissioned  you  to  buy 
Stichus  for  ten  aurei,  and  you  have  bought  him  for  less,  or 
for  that  amount  with  something  thrown  in  together  with  the 
slave ;  for  in  each  of  these  cases  you  have  either  not  gone 
beyond  the  price  or  have  kept  within  the  price. 

6.  Ulpian.  If  an  honorarium  has  been  promised  by  way 
of  recompense,  an  actio  mandati  can  be  brought1.  1. '  If  any 
one  has  been  commissioned  to  transact  business,  proceedings 
must  be  taken  against  him  by  this  action  {mandati),  and  he 
cannot  properly  be  sued  for  negotia  gesta  ;  for  his  obligation 
is  not  founded  on  the  fact  that  he  transacted  business,  but  on 
the  fact  that  he  undertook  a  commission  ;  he  would  in  fact  be 
liable  even  though  he  had  not  transacted  the  business.  2.  If 
I  have  allowed  any  one  to  become  my  surety  or  otherwise 
to  interpose  on  my  behalf,  I  am  liable  for  mandate;  and 
unless  one  man  interferes  on  behalf  of  another  against  the 
latter's  wish,  or  with  the  intent  of  conferring  a  gift,  or  as  a 


1  This  does  not  imply  that  there  directa  et  contraria  on  all  the  or- 

can  be  an  actio  mandati  contraria  dinary  grounds  for  the  same.     The 

to  recover  the  honorarium  ;  but  that  honorarium  itself  would  be  obtained 

in  spite  of  the  promise  of  the  hono-  by  proceedings  extra  ordincm.     See 

rariuni  there  can  be  aclioncs  mandati  56".  3. 
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aut  donandi  animo  aut  negotium  gerens,  erit  mandati  actio. 
(3.)  Rei  turpis  nullum  mandatum  est  et  ideo  hac  actione  non 
agetur.  (4.)  Si  tibi  mandauero  quod  mea  non  intererat,  ueluti 
ut  pro  Seio  interuenias  uel  ut  Titio  credas,  erit  mihi  tecum 
mandati  actio,  ut  Celsus  libro  septimo  digestorum  scribit,  et 
ego  tibi  sum  obligatus.  (5.)  Plane  si  tibi  mandauero  quod  tua 
intererat,  nulla  erit  mandati  actio,  nisi  mea  quoque  interfuit : 
aut,  si  non  esses  facturus,  nisi  ego  mandassem,  etsi  mea  non 
interfuit,  tamen  erit  mandati  actio.  (6.)  Apud  Iulianum  libro 
tertio  decimo  digestorum  quaeritur :  si  dominus  iusserit  procu- 
ratorem  suum  certam  pecuniam  sumere  et  faenerare  periculo 
suo  ita,  ut  certas  usuras  domino  penderet  dumtaxat,  si  pluris 
faenerare  potuisset,  ipse  lucraretur,  in  creditam  pecuniam  ui- 
detur,  inquit,  accepisse.  plane  si  omnium  negotiorum  erat  ei 
administratio  mandata,  mandati  quoque  eum  teneri,  quemad- 

negotiorum  gestor,  there  will  be  an  actio  mandati.  3.  No 
mandate  of  a  disgraceful  business  is  possible,  and  therefore 
proceedings  by  this  action  cannot  be  taken.  4.  If  I  have 
given  you  a  commission  which  did  not  tend  to  my  own  benefit, 
as  for  instance,  that  you  should  interpose  on  behalf  of  Seius, 
or  that  you  should  lend  to  Titius,  I  shall  have  an  action  of 
mandate  against  you,  as  Celsus  states  in  the  seventh  book  of 
his. Digests,  and  I  am  also  under  obligation  to  you.  5.  Clearly, 
if  I  have  given  you  a  commission  which  was  for  your  own 
benefit,  no  action  of  mandate  will  arise,  unless  it  was  for  my 
benefit  also,  or  unless  you  would  not  have  done  the  act  except 
upon  my  commission  ;  for  then  there  will  be  an  action  of 
mandate,  even  though  the  commission  was  not  for  my  benefit. 
6.  This  question  is  propounded  in  the  thirteenth  book  of 
Julian's  Digests  :  supposing  a  principal  has  directed  his  agent 
to  take  a  certain  sum  of  money  and  place  it  out  at  interest 
at  his  own  risk,  with  condition  that  he  shall  pay  to  the 
principal  a  specified  rate  of  interest  and  no  more,  and  take 
the  profit  for  himself  if  he  can  put  it  out  at  a  higher  rate ; 
the  agent  is  to  be  considered,  says  Julian,  to  have  received  a 
loan1:  but  undoubtedly,  if  the  management  of  all  the  affairs 
of  the  principal  was  entrusted  to  him2  he  is  also  liable  for 

1  This  is  an  example  of  the  rule       he   acted   for  himself  without  em- 
that  an  agent   cannot  do   anything       ploying  an  agent.     See  Introd.  p.  4. 
which  the  principal  could  not  do,  if  8  If  he  was  simply  told  to  do  the 
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modum  solet  mandati  teneri  debitor,  qui  creditoris  sui  negotia 
gessit.  (7.)  Marius  Paulus  quidam  fideiusserat  pro  Daphnide 
mercedem  pactus  ob  suam  fideiussionem  et  sub  nomine  alterius 
ex  euentu  litis  cauerat  sibi  certam  quantitatem  dari :  hie  a 
Claudio  Saturnino  praetore  maiores  fructus  inferre  iussus  erat, 
et  aduocationibus  ei  idem  Saturninus  interdixerat.  uidebatur 
autem  mihi  iudicatum  solui  fideiussi-sse,  et  quasi  redemptor  litis 
extitisse,  et  uelle  a  Daphnide  mandati  iudicio  consequi  quod 
erat  condemnatus.  sed  rectissime  diui  fratres  rescripserunt 
nullam  actionem  eum  propter  suam  calliditatem  habere,  quia 
mercede  pacta  accesserat  ad  talem  redemptionem.  Marcellus 
autem  sic  loquitur  de  eo  qui  pecunia  accepta  spopondit,  ut,  si 

mandate ;  just  as  a  debtor  is  held  liable  for  mandate  when  he 
has  carried  on  the  business  of  his  creditor.  7.  A  certain 
Marius  Paulus  became  surety  for  Daphnis,  bargaining  for  a 
reward  on  account  of  becoming  surety,  and  obtained  a  guarantee 
on  the  other's  account  that  a  certain  proportion  should  be 
paid  to  him  from  the  amount  awarded  in  the  suit.  He  was 
ordered  by  Saturninus,  the  Praetor,  to  give  an  account  of  his 
extra  profits l,  and  the  same  Saturninus  debarred  him  from 
practising  as  an  advocate2.  Now  it  seemed  to  me  that  he 
had  become  surety  for  the  payment  of  the  award,  and 
made  himself,  as  it  were,  purchaser  of  the  risk  of  the  suit, 
and  yet  wished  to  recover  by  action  of  mandate  from  Daphnis 
any  amount  which  he  might  be  adjudged  to  pay.  But  the 
Deified  Brothers 3  very  properly  decided  that  he  should  get  no 
right  of  action  by  his  craft,  because  he  had  made  a  purchase 
for  a  price  agreed  on.  And  Marcellus  lays  down  this  rule 
with  regard  to  any  one  who  becomes  surety  for  a  reward ;   that 


best  he  could  with  the  principal's  award,  if  it  went  against  Daphnis ; 

money  guaranteeing  a  specified  rate  then  supposing  Daphnis  to  lose  the 

of  interest,  he  is  liable  ex  mandate  suit,  he  would  have  an  actio  man- 

for  further  interest,  if  he  could  with  dati  to  recover  what  he  laid  down, 

reasonable  care  have  done  better.  He  might  even  have  bargained  for  a 

1  Sc    his  profits  over  and  above  reward  for  undertaking  this  respon- 
se amount  of  the  promised  reward.  sibility.     But  he  could  not  bargain 

a  It  was  unlawful  for  an  advocate,  for  a  reward  if  the  suit  should  be 

or  any  other  person,  to  bargain  for  lost,  and  also  a  share  of  the  profits 

a  proportion  of  the  amount  which  if  it  should  be  gained  :  which  seems 

might  be  recovered  in  a  suit  (C.  2.  to   have  been  the  arrangement  he 

ia^jS    D.  2.   14.   53)-      If  Paulus  endeavoured  to  make, 
had  simply  become  surety  to  pay  the  3  Antoninus  and  Verus. 
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quidem  hoc  actum  est,  ut  suo  periculo  sponderet,  nulla  actione 
agat,  sin  uero  non  hoc  actum  est,  utilis  ei  potius  actio  compe- 
tat :  quae  sententia  utilitati  rerum  consentanea  est. 

7.  Papinianus  libro  tertio  responsorum.  Salarium  pro- 
curatori  constitutum  si  extra  ordinem  peti  coeperit,  consideran- 
dum  erit,  laborem  dominus  remunerare  uoluerit,  atque  ideo 
fidem  adhiberi  placitis  oporteat,  an  euentum  litium  maioris  pe- 
cuniae praemio  contra  bonos  mores  procurator  redemerit. 

8.  Ulpianus  libro  trigensimo  primo  ad  edictum.  Si  pro- 
curatorem  dedero  nee  instrumenta  mihi  causae  reddat,  qua 
actione  mihi  teneatur  ?  et  Labeo  putat  mandati  eum  teneri  nee 
esse  probabilem  sententiam  existimantium  ex  hac  causa  agi 
posse  depositi :  uniuscuiusque  enim  contractus  initium  spec- 
tandum  et  causam.  (i.)  Sed  et  si  per  collusionem  procuratoris 
absolutus  sit  aduersarius,  mandati  eum  teneri :  sed  si  soluendo 
non  sit,  tunc  de  dolo  actionem  aduersus  reum,  qui  per  collu- 
sionem absolutus  sit,  dandam  ait.     (2.)   Sed  et  de  lite  quam 

if  the  intention  is  for  him  to  become  surety  at  his  own  risk,  he 
can  bring  no  action ;  but  if  this  is  not  the  intention,  he  can 
have  an  action,  but  rather  utilis  than  directa;  and  this  view  is 
in  accordance  with  expediency. 

7.  Papinian.  If  an  agent  proceeds  extra  ordinem  for  a 
salary  agreed  upon,  we  must  consider  whether  the  employer 
wished  to  remunerate  him  for  his  trouble ;  and  then  the 
employer  must  be  faithful  to  his  engagements  ;  or  whether  the 
agent,  contrary  to  morality,  undertook  the  risk  of  the  suit  in 
consideration  of  a  larger  sum  of  money  '. 

8.  Ulpian.  If  I  have  nominated  an  agent  (ad  litem) 
and  he  does  not  return  to  me  the  documents  employed  in 
the  case,  by  what  action  must  I  proceed  against  him?  Labeo 
thinks  he  is  liable  for  mandate,  and  that  those  who  imagine 
that  proceedings  on  deposit  can  be  taken  defend  an  untenable 
opinion :  for  we  ought  to  look  at  the  original  and  moving  cause 
of  any  contract.  1.  And  so  too  if  my  opponent  was  acquitted 
through  the  collusion  of  my  agent,  the  latter  is  liable  for 
mandate  ;  but  if  he  is  insolvent,  then  an  action  de  dolo  must 
be  granted  against  the  defendant  who  was  absolved  through 
his  collusion.     2.  It  is  also  a  settled  rule  that  an  aetio  mandati 


1  Sc.  larger  than  a  mere  honorarium. 
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suscepit  exsequenda  mandati  eum  teneri  constat.  (3.)  Si  quis 
mandauerit  alicui  gerenda  negotia  eius,  qui  ipse  sibi  mandaue- 
rat,  habebit  mandati  actionem,  quia  et  ipse  tenetur  (tenetur 
autem,  quia  agere  potest) :  quamquam  enim  uolgo  dicatur 
procuratorem  ante  litem  contestatam  facere  procuratorem  non 
posse,  tamen  mandati  actio  est :  ad  agendum  enim  dumtaxat 
hoc  facere  non  potest.  (4.)  Si  tutores  mandauerint  contutori 
suo  mancipium  emendum  pupillo  et  ille  non  emerit,  an  sit 
mandati  actio,  et  utrum  tantum  mandati  an  uero  et  tutelae  ?  et 
Iulianus  distinguit :  referre  enim  ait,  cuius  generis  senium  tu- 
tores uni  tutorum  mandauerint  ut  emeret.  nam  si  superua- 
cuum  senium  uel  etiam  onerosum,  mandati  actione  tantum 
eum  teneri,  tutelae  non  teneri :  si  uero  necessarium  senium, 
tunc  et  tutelae  eum  teneri  non  solum,  sed  et  ceteros  :  nam  et  si 

can  be  employed  to  compel  him  to  proceed  with  the  suit  which 
he  undertook  (to  conduct).  3.  If  a  man  has  entrusted  to 
another  the  carrying  out  of  the  business  of  his  mandator,  he 
will  have  an  actio  mandati  (against  the  sub-agent),  because  he 
(the  primary  agent)  is  personally  responsible ;  and  he  is  re- 
sponsible, because  he  can  sue  (his  principal).  For  although  it 
is  commonly  said  that  an  agent  cannot  before  litis  contestatio 
appoint  a  sub-agent,  yet  an  actio  mandati  lies ;  for  he  is 
only  unable  to  do  this  in  a  matter  of  suit  \  4.  When 
tutors  have  commissioned  their  co-tutor  to  buy  a  slave  for 
their  ward,  can  there  be  an  actio  mandati  if  he  does  not  buy 
one  ?  and  can  there  be  only  an  actio  mandati  or  an  actio  tutelae 
also  ?  Julian  discriminates ;  because,  he  says,  it  makes  a  differ- 
ence what  was  the  description  of  slave  which  the  tutors  com- 
missioned one  of  their  colleagues  to  buy :  for  if  it  was  an 
unnecessary  slave,  or  one  actually  detrimental,  he  is  only  liable 
to  an  actio  mandati,  and  not  to  an  actio  tutelae ;  but  if  it  was 
a  necessary  slave,  then  he  is  liable  to  an  actio  tutelae  also  ; 
and  not  he  alone,  but  the  other  tutors  as  well :  for  if  they 


1  An  agent,   unless  debarred  by  actio  mandati  contraria  against  his 

special  covenant,   can   delegate  the  principal,  even  though  he  performs 

business  to  a  sub-agent  in  all  cases,  his  engagement  by  deputy  :  and  is 

except  when  he  is  a  procurator  ad  himself  liable  to  the  actio  mandati 

litem.     C.  2.   13.   11.     Having  this  directa. 
right  of  delegation,  he  can  bring  the 

W.  2 
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non  mandassent,  tenerentur  tutelae,  cum  seruum  pupillo  neces- 
sarium  non  comparauerunt :  non  sunt  igitur  ex'cusati,  quod  con- 
tutori  mandauerunt,  quia  emere  debuerunt.  plane  habebunt 
nihilo  minus  mandati  actionem,  quia  mandato  non  est  obtem- 
peratum.  contra  quoque  Iulianus  ait  tutorem  qui  emit  man- 
dati actionem  habere  aduersus  contutores  suos.  (5.)  Si  liber 
homo,  cum  bona  fide  seruiret,  mandauerit  Titio  ut  redimeretur 
et  nummos  ex  eo  peculio  dederit,  quod  ipsum  sequi,  non  apud 
bonae  fidei  emptorem  relinqui  debuit,  Titiusque  pretio  soluto 
liberum  ilium  manumiserit,  mox  ingenuus  pronuntiatus  est, 
habere  eum  mandati  actionem  Iulianus  ait  aduersus  eum  cui  se 
redimendum  mandauit,  sed  hoc  tantum  inesse  mandati  iudicio, 
ut  sibi  actiones  mandet,  quas  habet  aduersus  eum  a  quo  com- 
parauit.     plane  si  earn  pecuniam  dederit,  quae  erat  ex  peculio 

had  given  no  mandate1,  they  would  be  liable  in  an  actio 
tutelae.,  for  not  providing  on  behalf  of  their  ward  a  necessary 
slave.  They  are  not  therefore  excused  on  account  of  having 
given  a  mandate  to  their  colleague,  because  their  duty  was 
to  buy :  clearly,  though,  they  will  still  have  the  actio  mandati, 
because  their  mandate  has  not  been  executed.  And  on  the 
other  side  also,  Julian  says,  the  tutor  who  bought  has  an  actio 
mandati  against  his  colleagues.  5.  If  a  free  person,  whilst 
serving  under  mistake  as  a  slave,  commissioned  Titius  to 
buy  him,  and  gave  him  the  money  out  of  the  pcculium  which 
lawfully  goes  with  himself  and  is  not  to  be  retained  by  a 
bona  fide  purchaser2 ;  and  Titius, after  paying  the  price,  manu- 
mitted that  free  person ;  who  afterwards  was  pronounced  free- 
born:  Julian  says  that  he  can  bring  an  actio  mandati  against 
the  man  whom  he  commissioned  to  buy  him;  but  that  the 
scope  of  the  action  is  merely  for  transfer  to  him  of  the  rights 
of  action  which  his  purchaser  had  against  the  vendor.  But  if 
he  provided  money  which  was  a  part  of  the  peculium  apper- 

1  Mandassent  for  non  mandassent  ex  operis  suis  vet  ex  re  possessor!*, 
is  a  reading  found  in  some  editions  Gai.  11.92  :  Just.  lust.  II.  9.  4.  The 
of  the  Digest.  Either  reading  will  words  "  non  apud  bonae  fidei  empto- 
give  a  satisfactory  sense  to  the  pas-  rem  relinqui  debuit  "  are  general  de- 
sage,  for  the  tutors  are  liable  if  they  scription,  or  if  they  particularize  any 
do  not  buy  what  is  necessary;  and  one  man,  that  man  is  the  vendor, 
whether  they  employ  an  agent  or  the  prior  purchaser,  not  the  present 
not  is  immaterial,  so  long  as  their  purchaser.  So  also  in  quae  erat... 
duty  is  not  performed.  pertinents  below. 

2  Sc.  the  pcculium  not  acquired 
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ad  bonae  fidei  emptorem  pertinente,  nullae  ei,  inquit  Iulianus, 
mandari  actiones  possunt,  quia  nullas  habct,  cum  ei  suos  num- 
mos  emptor  dederit :  quinimmo,  inquit,  ex  uendito  manebit 
obligatus;  sed  et  haec  actio  inutilis  est,  quia  quantum  fuerit 
consecutus,  tantum  empti  iudicio  necesse  habebit  praestare. 
(6.)  Mandati  actio  tunc  competit,  cum  coepit  interesse  eius 
qui  mandauit :  ceterum  si  nihil  interest,  cessat  mandati  actio, 
et  eatenus  competit,  quatenus  interest,  ut  puta  mandaui  tibi, 
ut  fundum  emeres  :  si  intererat  mea  emi,  teneberis  :  ceterum  si 
eundem  hunc  fundum  ego  ipse  emi  uel  alius  mihi,  neque  inter- 
est aliquid,  cessat  mandati  actio,  mandaui,  ut  negotia  gereres : 
si  nihil  deperierit,  quamuis  nemo  gesserit,  nulla  actio  est,  aut  si 
alius  idonee  gesserit,  cessat  mandati  actio,  et  in  similibus  hoc 
idem  erit  probandum.     (7.)  Si  ignorantes  fideiussores  debito- 

taining  to  a  bona  fide  purchaser,  then  clearly,  says  Julian,  no 
rights  of  action  can  be  transferred;  for  the  purchaser  has  none, 
seeing  that  he  paid  to  the  vendor  the  vendor's  own  money. 
Nay  rather,  says  he,  he  will  remain  liable  to  an  action,  viz. 
that  ex  vendito  \  But  this  action  too  will  be  valueless,  for 
whatever  the  vendor  obtains  thereby  he  will  be  compelled  to 
return  by  an  action  ex  empto.  6.  The  moment  at  which 
the  action  of  mandate  can  be  brought  is  the  moment  when 
the  mandator  begins  to  have  an  interest :  but  if  he  has  no 
interest,  there  is  no  action  :  and  it  can  be  made  use  of  to  the 
extent  of  his  interest :  for  instance,  I  commissioned  you  to 
buy  land ;  if  I  had  an  interest  in  your  buying  it,  you  will  be 
liable ;  but  if  I  have  bought  the  same  land  myself,  or  another 
for  me,  and  I  have  no  interest  (in  your  buying  it),  the  action 
of  mandate  falls  through.  I  commissioned  you  to  do  busi- 
ness ;  if  no  loss  has  ensued,  though  no  one  has  done  the 
business,  there  is  no  action ;  or  if  another  man  has  done  it 
competently,  the  action  of  mandate  fails.  And  the  same  rule 
must  be  accepted  in  similar  instances.     7.     If  sureties,  without 


1  He    is   liable   to  the  action  ex  he  can  bring   the  action  ex  cmffo, 

vendito,  for  he  has  paid  the  vendor  because  the  vendor  must  make  good 

with  the  vendor's  own  money,  which  to  him  the  loss  occasioned  by  the 

of  course  is  no  payment  at  all.     But  supposed  slave  proving  to  be  a  free 

then,  if  he  ha^  to  pay  over  again,  man,    and    so   causing   him    to    be 

and  this  time  with  his  own  money,  evicted  from  his  purchase. 
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rem  soluisse  uel  etiam  acceptilatione  siue  pacto  liberatum  ex 
substantia  debitoris  soluerunt,  non  tenebuntur  mandati.  (8.) 
Quod  et  ad  actionem  fideiussoris  pertinet.  et  hoc  ex  re- 
scripto  diuorum  fratrum  intellegere  licet,  cuius  uerba  haec  sunt : 
'  Catullo  Iuliano.  Si  hi,  qui  pro  te  fideiusserant,  in  maiorem 
quantitatem  damnati  quam  debiti  ratio  exigebat,  scientes  et 
prudentes  auxilium  appellationis  omiserunt,  poteris  mandati 
agentibus  his  aequitate  iudicis  tueri  te.'  igitur  si  ignorauerunt, 
excusata  ignorantia  est :  si  scierunt,  incumbebat  eis  necessitas 
prouocandi,  ceterum  dolo  uersati  sunt,  si  non  prouocauerunt. 
quid  tamen,  si  paupertas  eis  non  permisit  ?  excusata  est  eorum 
inopia.  sed  et  si  testato  conuenerunt  debitorem,  ut  si  ipse 
putaret  appellaret,  puto  rationem  eis  constare.  (9.)  Dolo  au- 
tem  facere  uidetur,  qui  id  quod  potest  restituere  non  restituit: 
(10.)  proinde  si  tibi  mandaui,  ut  hominem  emeres,  tuque 
emisti,  teneberis  mihi,  ut  restituas.     sed  et  si  dolo  emere  neg- 

knowledge  that  the  debtor  has  paid,  or  has  been  acquitted  by 
acceptation  or  pact,  make  payment  out  of  the  debtor's 
property,  they  will  not  be  liable  for  mandate.  8.  And  this 
regulation  affects  the  action  of  a  surety,  as  we  may  perceive 
from  a  rescript  of  the  Deified  Brothers,  thus  worded  :  "  To 
Catullus  Julianus  :  if  those  who  became  your  sureties  have  been 
condemned  to  pay  a  larger  sum  than  was  warranted  by  the 
amount  of  the  debt,  and  with  full  knowledge  of  this  fact 
omitted  to  appeal,  you  can,  when  they  sue  you  for  mandate, 
throw  yourself  upon  the  equity  of  the  judge."  Hence,  if  they 
were  ignorant,  their  ignorance  is  an  excuse.  If  they  knew, 
they  were  bound  to  appeal,  and  they  acted  fraudulently  if  they 
did  not  appeal.  But  what  if  it  was  their  poverty  which  pre- 
vented them  ?  Then  their  poverty  is  an  excuse.  And  I  think 
there  is  also  a  valid  excuse  for  them,  if  they  called  upon  the 
debtor  in  the  presence  of  witnesses  to  make  the  appeal  him- 
self, if  he  thought  it  expedient  so  to  do  l.  9.  A  man  is  also 
considered  to  act  fraudulently,  when  he  does  not  deliver  over 
what  he  could  deliver  over.  10.  If  therefore  I  have  com- 
missioned you  to  buy  a  slave,  and  you  have  bought  him,  you 
will  be  under  obligation  to  me  to  deliver  him.  And  if  you 
have  neglected  to  buy  him  through  fraud ;    as  for  instance, 

1  See  a  rescript  of  Diocletian  and  Maximian  in  C.  4.  35.  10.      See  also 
D.  21.  2.  63.  1. 
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lexisti  (forte  enim  pecunia  accepta  alii  cessisti  ut  emeret)  aut  si 
lata  culpa  (forte  si  gratia  ductus  passus  es  alium  emere),  tene- 
beris.  sed  et  si  seruus  quern  emisti  fugit,  si  quidem  dolo  tuo, 
teneberis,  si  dolus  non  interuenit  nee  culpa,  non  teneberis  nisi 
ad  hoc,  ut  caueas,  si  in  potestatem  tuam  peruenerit,  te  restitu- 
turum.  sed  et  si  restituas,  et  tradere  debes.  et  si  cautum  est 
de  euictione  uel  potes  desiderare,  ut  tibi  caueatur,  puto  suffi- 
cere,  si  mini  hac  actione  cedas,  ut  procuratorem  me  in  rem 
meam  facias,  nee  amplius  praestes  quam  consecuturus  sis. 

9.  Paulus  libro  trigensimo  secundo  ad  edictum.  De  tuo 
etiam  facto  cauere  debes. 

10.  Ulpianus  libro  trigensimo  primo  ad  edictum.  Idem- 
que  et  in  fundo,  si  fundum  emit  procurator:  nihil  enim  am- 
plius quam  bonam  fidem  praestare  eum  oportet  qui  procurat. 


when  for  a  bribe  you  have  allowed  another  to  buy  him;  or 
through_  gross  negligence;  as  when  under  the  influence  of 
friendship  you  have  allowed  another  to  buy  him;  you  will  be 
liable  '.  Again,  supposing  the  slave  whom  you  bought  has 
escaped,  if  it  was  through  your  fraud,  you  will  be  liable :  but 
if  there  was  neither  fraud  nor  negligence,  you  will  not  be 
liable,  except  to  guarantee  that  if  he  shall  come  into  your 
possession  you  will  deliver  him.  But  if  you  can  deliver  him, 
you  must  deliver  him2.  Again,  if  a  guarantee  against  eviction 
has  been  given,  or  you  are  able  to  demand  that  one  should 
be  given  to  you,  I  am  of  opinion  that  it  is  enough  for  you 
to  make  over  to  me  this  right  of  action,  so  as  to  constitute 
me  agent  for  my  own  benefit,  and  that  you  need  not  make 
good  to  me  more  than  you  could  obtain  for  yourself3. 

9.  Paulus.     You  must  also  warrant  your  own  act. 

10.  Ulpian.     So  also  with  regard  to  land,  if  it  is  land 
which    the  agent  has  bought;   for  he  has  to  be  responsible 


1  In  id  quod  interest  tnihi.  C.  4.  your  own  person:  but  you  are  not 
35-  I(5-  bound  to  guarantee  that  there  shall 

2  "  Restituas,  id  est  restituendi  be  no  eviction,  since  you  could  not 
copiam  habeas."     Azo.  be  assured  of  this  if  the  purchase 

3  You  must  make  over  to  me  your  was  for  yourself.  If  I  am  evicted  I 
right  to  demand  "  cautio  de  evic-  cannot  sue  you,  but  only  the  man 
tione,"  for  that  you  could  sue  for  in  who  gave  the  "cautio." 
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(i.)  Seel  et  si  de  sanitate  serui  procuratori  cautum  est  aut 
caueri  potest  aut  de  ceteris  uitiis,  idem  erit  dicendum.  aut  si 
culpa  caueri  non  curauerit,  condemnabitur.  (2.)  Si  ex  fundo 
quem  mihi  emit  procurator  fructus  consecutus  est,  hos  quoque 
officio  iudicis  praestare  eum  oportet.  (3.)  Si  procurator  meus 
pecuniam  meam  habeat,  ex  mora  utique  usuras  mihi  pendet. 
sed  et  si  pecuniam  meam  faenori  dedit  usurasque  consecutus 
est,  consequenter  dicemus  debere  eum  praestare  quantumcum- 
que  emolumentum  sensit,  siue  ei  mandaui  sine  non,  quia  bonae 
fidei  hoc  congruit,  ne  de  alieno  lucrum  sentiat :  quod  si  non 
exercuit  pecuniam,  sed  ad  usus  suos  conuertit,  in  usuras  con- 
uenietur,  quae  legitimo  modo  in  regionibus  frequentantur.  de- 
nique  Papinianus  ait  etiam  si  usuras  exegerit  procurator  et  in 
usus  suos  conuertit,  usuras  eum  praestare  debere.  (4.)  Si  quis 
Titio  mandauerit,  ut  ab  actoribus  suis  mutuam  pecuniam  acci- 

for  nothing  but  his  own  good  faith  \  1.  So  also,  if  a  warranty 
has  been  given  or  might  have  been  given  to  the  agent  as  to 
the  soundness  of  the  slave,  or  concerning  other  defects,  we 
must  lay  down  the  same  rule ;  or  if  through  carelessness  he 
did  not  obtain  a  warranty,  he  will  be  liable.  2.  If  an  agent 
has  gathered  fruits  from  the  land  which  he  bought  for  me,  it  is 
the  judge's  duty  to  make  him  render  up  these  also.  3.  If  my 
agent  holds  money  of  mine,  he  will  pay  me  interest,  for  delay 
at  any  rate2.  And  if  he  has  put  out  my  money  at  interest, 
and  received  the  interest,  we  must  on  the  same  principle  rule 
that  he  ought  to  deliver  over  whatever  profit  he  has  made, 
whether  I  authorized  him  to  lend  or  not;  for  it  is  accordant 
with  good  faith  that  he  should  derive  no  benefit  from  another's 
property  :  and  if  he  did  not  put  out  my  money,  but  converted  it 
to  his  own  uses,  he  will  be  liable  for  the  interest  lawful  and 
customary  in  the  district 3.  In  fact,  Papinian  says  that  if  an 
agent  has  received  interest,  and  applied  it  to  his  own  uses,  he 
must  pay  interest  (upon  it)4.  4.  Papinian  in  the  third  book 
of  his  Responses  lays  down  the  rule  that  if  any  one  has  com- 


1  But  "good  faith  "  includes  rea-  "  quae  legitimo  modo  in  regionibus 
sonable  care  and  diligence,  as  the  frequentantur,"  and  place  them  im- 
next  paragraph  shows.  mediately  after   "usuras  mihi  pen- 

2  Not  necessarily  for  the  time  det  "  at  the  commencement  of  this 
during  which  he  had  a  right  to  re-  clause. 

tain  my  money.     D.  22.  1.  13.  1.  4  Sc.  interest  upon  the  sum  which 

3  Cujas  would  remove  the  words  he  has  received  as  interest. 
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peret,  mandati  eum  non  acturum  Papinianus  libro  tertio  respon- 
sorum  scribit,  quia  de  mutua  pecunia  eum  habet  obligatum  :  et 
ideo  usuras  eum  petere  non  posse  quasi  ex  causa  mandati,  si  in 
stipulationem  deductae  non  sunt.  (5.)  Idem  Papinianus  libro 
eodem  refert  fideiussori  condemnato,  qui  ideo  fideiussit,  quia 
dominus  procuratori  mandauerat  ut  pecuniam  mutuam  acci- 
peret,  utilem  actionem  dandam  quasi  institoriam,  quia  et  hie 
quasi  praeposuisse  eum  mutuae  pecuniae  accipiendae  uideatur. 
(6.)  Si  cui  mandauero,  ut  a  Titio  stipuletur,  potero  cum  eo  cui 
mandaui  agere  mandati,  ut  eum  accepto  liberet,  si  hoc  uelim  : 
uel,  si  malim,  in  hoc  agam,  ut  eum  deleget  mihi  uel  si  cui  alii 

« 

missioned  Titius  to  borrow  money  from  his  own  (the  mandator's) 
managing  slaves,  he  cannot  proceed  ex  mandato ;  because  he 
holds  Titius  bound  for  money  lent;  and  therefore  he  cannot 
claim  interest  as  though  the  transaction  were  mandate,  unless 
the  interest  was  secured  by  stipulation  \  5.  Papinian  also 
states  in  the  same  book  that  an  utilis  actio,  analogous  to  the 
actio  institoria,  must  be  granted  to  a  surety  who  has  had  to  pay 
damages  in  a  case  where  he  made  himself  surety  in  the  matter 
of  a  principal  authorizing  an  agent  to  receive  a  loan  ;  for  in 
such  a  case  the  principal  seems  to  have  made  the  agent  a  kind 
of  manager  in  the  business  of  borrowing  money2.  6.  If  I  have 
commissioned  any  one  to  make  a  stipulation  with  Titius,  I  can 
bring  an  action  of  mandate  against  my  mandatarius  to  set 
Titius  free  by  acceptation,  if  that  is  my  wish ;  or  if  I  prefer 
it,  I  may  bring  an  action  to  make  him  delegate  Titius  to  me  or 

1  If  Titius  had  been  commissioned  the  actor,  the  latter  being  his  own 

to   borrow    from    a   stranger,    there  slave  ;  and  therefore  has  no  claim 

would  have  been  a  mandate  for  the  on  Titius ;   in  fact  from  the  outset 

joint     benefit    of    Titius    and    the  the  loan  is  in  law  regarded  as  com- 

Stranger,  and  the  mandator   would  ing  from  the  mandator  himself ;  he 

have  been  liable  to  either  of  them  is  the  sole  creditor  of  Titius  for  a 

for  loss  sustained.    Now  in  all  bonae  mitt  man,    and    the   proceedings   to 

fidei  contracts,    such    as    mandate,  recover  mutuum  being  stricti  juris, 

interest  is  due  for  delay  of  payment  interest  is  not  allowed.     See  Intro- 

or  performance  ;  so  that  the  stranger  duction,  p.  4.     (1.  3.) 

could  claim  interest  from  the  man-  2  The   utilis  institoria  is  granted 

dator,    and   the   latter  could  in  his  to  a  procurator,  and  therefore  to  the 

turn   demand    reimbursement    from  surety  who  has  paid  on  behalf  of  a 

Titius,   or  could  claim  from  Titius  procurator;  for  on  making  payment 

in  the  first  instance  because  of  his  he  has  a  right  to  the  actions  belong- 

own  liability  to  the  stranger.     But  ing  to  the  procurator.     C.  4.  25.  5. 

in  the  case  suggested  in  the  text,  D.  14.  3.  19. 
the   mandator  cannot  be  liable  to 
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uoluero.  et  Papinianus  libro  eodem  scribit,  si  mater  pro  filia 
dotem  dederit  eanique  mandante  filia  uel  illico  stipulata  sit  uel 
etiam  postea,  mandati  earn  teneri,  quamuis  ipsa  sit  quae 
dotem  dederit.  (7.)  Si  quis  ea,  quae  procurator  suus  et  serui 
gerebant,  ita  demum  rata  esse  mandauit,  si  interuentu  Sem- 
pronii  gesta  essent,  et  male  pecunia  credita  sit,  Sempronium, 
qui  nihil  dolo  fecit,  non  teneri.  et  est  uerum  eum,  qui  non 
animo  procuratoris  interuenit,  sed  affectionem  amicalem  pro- 
misit  in  monendis  procuratoribus  et  actoribus  et  in  regendis 
consilio,  mandati  non  teneri,  sed  si  quid  dolo  fecerit,  non 
mandati,  sed  magis  de  dolo  teneri.  (8.)  Si  mandauero  procu- 
ratori  meo,  ut  Titio  pecuniam  meam  credat  sine  usuris,  isque 
non  sine  usuris  crediderit,  an  etiam  usuras  mihi  restituere 
debeat,  uideamus.  et  Labeo  scribit  restituere  eum  oportere, 
etiamsi  hoc  mandauerim,  ut  gratuitam  pecuniam  daret,  quam- 

to  any  other  person  I  please1.  And  Papinian  states  in  the 
same  book,  that  if  a  mother  has  given  a  marriage-portion  on 
her  daughter's  behalf,  and  on  the  daughter's  mandate  has  stipu- 
lated for  its  return  either  at  once  or  subsequently,  she  is  liable 
for  mandate  although  she  was  herself  the  giver  of  the  portion 2. 
7.  If  a  man  has  directed  that  the  acts  of  his  agent  and  his 
agent's  slaves  shall  stand  good  only  if  done  with  the  approval 
of  Sempronius,  and  money  has  been  lent  on  bad  security, 
Sempronius,  if  guiltless  of  fraud,  is  not  liable.  And  it  is  good 
law  that  any  one  who  has  interfered  without  the  intention  of  be- 
coming an  agent,  and  has  merely  promised  his  good  offices  in 
advising  agents  or  managing-slaves  and  in  directing  them  by 
his  counsel,  is  not  liable  for  mandate  ;  and  even  if  he  does 
anything  fraudulently,  he  is  not  responsible  in  an  actio  mandati 
but  rather  in  one  de  dolo.  8.  If  I  have  directed  my  agent 
to  lend  my  money  to  Titius  without  interest,  and  he  has  lent 
it  not  without  interest,  let  us  consider  whether  he  ought  to 
account  to  me  for  the  interest  also.  Labeo  says  that  he  ought 
to  account  for  it,  even  if  my  mandate  was  that  he  should  lend 

1  These  rights  belong  to  a  stipu-  her  mother  to  stipulate  for  the  re- 
lator, therefore  the  mandatarius  is  turn  of  the  dos.  When  it  has  been 
bound  to  cede  them  to  his  mandator,  repaid,  the  daughter  can  sue  the 
or  use  them  as  his  mandator  directs.  mother  for  it  ex  mandato,  although 
See  Introduction,  p.  5.     (in.  4.)  the  money  was  originally  the  mo- 

2  We  must  suppose  that  the  hus-  ther's  ;  for  on  a  divorce  the  dos 
band  gives  occasion  for  a  divorce,  belongs  to  the  wife.  Ulp.  Keg.  vi. 
and  that  the  wife  thereupon  directs  6. 
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uis,  si  periculo  suo  credidisset,  cessaret,  inquit  Labeo,  in  usuris 
actio  mandati.  (9.)  Idem  Labeo  ait,  et  uerum  est,  reputationes 
quoque  hoc  iudicium  admittere  et,  sicuti  fructus  cogitur  resti- 
tuere  is  qui  procurat,  ita  sumptum,  quem  in  fructus  percipi- 
endos  fecit,  deducere  eum  oportet :  sed  et  si  ad  uecturas  suas, 
dum  excurrit  in  praedia,  sumptum  fecit,  puto  hos  quoque 
sumptus  reputare  eum  oportere,  nisi  si  salariarius  fait  et  hoc 
conuenit,  ut  sumptus  de  suo  faceret  ad  haec  itinera,  hoc  est  de 
salario.  (10.)  Idem  ait,  si  quid  procurator  citra  mandatum  in 
uoluptatem  fecit,  permittendum  ei  auferre,  quod  sine  damno 
domini  fiat,  nisi  rationem  sumptus  istius  dominus  admittit. 
(n.)  Fideiussores  et  mandatores  et  si  sine  iudicio  soluerint, 
habent  actionem  mandati.  (12.)  Generaliter  Iulianus  ait,  si 
fideiussor  ex  sua  persona  omiserit  exceptionem,  qua  reus  uti 
non  potuit,  si  quidem  minus  honestam,  habere  eum  mandati 

gratuitously :  although,  says  Labeo,  there  would  be  no  action  of 
mandate  with  reference  to  the  interest,  if  he  lent  at  his  own 
risk '.  9.  Labeo  also  says,  and  with  truth,  that  in  this  action 
counter-claims  are  allowed;  and  just  as  the  agent  is  bound  to 
account  for  fruits,  so  is  it  right  for  him  to  deduct  the  expenses 
incurred  in  getting  them  in.  Moreover,  if  he  has  been  put  to 
expenses  for  his  conveyance  whilst  visiting  the  land,  I  think 
he  ought  also  to  set  off  these  expenses,  unless  he  is  salaried  and 
there  has  been  an  agreement  that  he  shall  pay  these  charges  out 
of  his  own  pocket,  that  is  to  say  out  of  his  salary.  10.  He 
also  says,  if  an  agent  has  erected  anything  for  mere  ornament 2 
in  excess  of  his  mandate,  he  must  be  allowed  to  remove  it,  so 
far  as  he  can  do  this  without  damage  to  his  principal,  unless 
the  principal  makes  him  an  allowance  for  the  expenditure. 
11.  Sureties  and  mandators,  even  if  they  pay  without  waiting 
to  be  sued,  have  an  action  of  mandate.  12.  Julian  states 
generally  that  if  a  surety  has  failed  to  use  on  his  own  behalf  an 
exception  which  his  principal  could  not  have  used,  supposing 
that  exception  to  be  a  dishonourable  one,  he  has  the  action 

1  "If  he  lent  at  his   own  risk"  tously.' 

either  signifies   'if  he   lent  his  own  2  "  Impensarum  species  sunt  tres  : 

money  instead  of  mine,'  so  that  the  aut   enim  necessariae  dicuntur,   aut 

mandate  was  not  fulfilled,  or  'if  my  utiles,  aut  voluptuosae."    Ulp.  Reg. 

mandate    was  that  he  should  lend  VI.    14.     Ulpian   gives  instances   of 

not  my  money,  but  his  own,  gratui-  impensac  vohtptuosac  in  vi.  17. 
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actionem  :  quod  si  earn,  qua  reus  uti  potuit,  si  sciens  id  fecit, 
non  habiturum  mandati  actionem,  si  modo  habuit  facultatem 
rei  conueniendi  desiderandique,  ut  ipse  susciperet  potius  iudi- 
cium  uel  suo  uel  procuratorio  nomine.  (13.)  Si  fideiussori 
donationis  causa  acceptum  factum  sit  a  creditore,  puto,  si  fide- 
iussorem  remunerare  uoluit  creditor,  habere  eum  mandati  actio- 
nem :  multo  magis,  si  mortis  causa  accepto  tulisset  creditor  uel 
si  earn  liberationem  legauit. 

11.     Pomponius  libro  tertio  ex  Plautio.     Si  ei,  cui  damnatus 

of  mandate  :  but  that  if  he  failed  to  use  an  exception  which 
his  principal  could  have  used1,  and  did  this  knowingly,  he 
will  not  have  the  action  of  mandate,  provided  only  he  was 
able  to  apply  to  his  principal  and  require  him  to  defend  the 
suit  himself  either  on  his  own  account  or  on  his  agent's2. 
13.  When  a  creditor  has  given  to  the  surety  (of  his  debtor) 
an  acquittance  as  a  present,  I  think  that  if  the  creditor 
wished  to  reward  the  surety,  the  latter  has  an  action  of  man- 
date.  Still  more  is  this  the  case  if  the  creditor  gave  the 
acquittance  by  way  of  donation  mortis  causa  or  left  it  to  him 
as  a  legacy3. 

11.     Pomponius.     If  I  subsequently  become  heir  to  a  man 


1  Which  his  principal  could  have 
used  honourably  or  dishonourably  ; 
but  which  he  himself  could  not  use 
honourably.  Taking  advantage  of 
the  edict  "quod  quisque  juris"  is 
an  example  of  the  kind  of  exception 
meant.  See  my  edition  of  Julian's 
Edict,  p.  35. 

2  Though  the  agent  could  not 
honourably  employ  a  certain  defence, 
yet  honour  did  not  prohibit  him,  but 
rather  required  him,  to  notify  this 
fact  to  his  principal. 

3  If  the  surety  in  return  for  the 
acquittance  gives  up  any  right,  great 
or  small,  civil  or  natural,  then,  as 
the  actio  mandati  is  bonae  fidci  and 
not  stricti  juris,  he  can  lay  his 
plaint  that  he  is  out  of  pocket  to 
that  extent.  Probably  the  reward 
mentioned  in  the  text  is  one  due  in 
honour,  but  not  enforceable  at  law : 


but  which  of  the  two  it  is  is  im- 
material :  the  surety  exchanges  this 
for  an  acquittance  whereby  his 
principal  is  benefited,  and  to  the 
extent  of  what  he  resigns  or  loses 
"  pecunia  ei  abest."  If  the  gift  is 
merely  mortis  causa  the  surety  re- 
signs his  natural  or  civil  right  to  a 
recompense  in  exchange  for  an  ac- 
quittance which  is  revocable  at  the 
pleasure  of  the  donor,  much  more 
therefore  li  pecunia  ei  abest,"  and 
hence  the  "multo  magis"  in  the 
text.  When  the  acquittance  is  by 
legacy,  the  surety  has  at  first  a  jus 
in  personam  against  the  heir;  he 
uses  this  personal  right  of  his  own 
to  obtain  for  his  principal  an  acquit- 
tance, thus  again  he  parts  with 
value  for  that  principal's  benefit, 
and  so  once  more  "pecunia  ei 
abest." 
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ex  causa  fideiussoria  fueram,   heres  postea   extitero,    habebo 
mandati  actionem. 

12.  Ulpianus  libro  trigensimo  primo  ad  edictum.  Si 
uero  non  remunerandi  causa,  sed  principaliter  donando  fideius- 
sori  remisit  actionem,  mandati  eum  non  acturum.  (1.)  Mar- 
cellus  autem  fatetur,  si  quis  donaturus  fideiussori  pro  eo  soluerit 
creditori,  habere  fideiussorem  mandati  actionem.  (2.)  Plane,  in- 
quit,  si  Alius  familias  uel  seruus  fuit  fideiussor  et  pro  his  soluero 
donaturus  eis,  mandati  patrem  uel  dominum  non  acturos,  hoc 
ideo,  quia  non  patri  donatum  uoluit.     (3.)  Plane  si  seruus  fide- 

to  whom  I  have  had  to  pay  damages  as  a  surety,  I   shall  still 
have  the  action  of  mandate. 

12.  Ulpian.  P>ut  if  he  abandoned  his  right  of  action  to 
the  surety  with  no  purpose  of  rewarding  him,  but  simply  as  a 
gift,  then  the  surety  cannot  proceed  ex  mandate1.  1.  Marcellus 
however  admits  that  the  surety  has  an  action  of  mandate  when 
any  one,  with  intent  to  benefit  him,  pays  the  creditor  on  his 
behalf2.  2.  But  clearly,  says  he,  if  the  surety  was  a  films 
familias  or  a  slave,  and  I  pay  on  his  behalf  with  the  intent  of 
conferring  on  him  a  gift,  the  father  or  master  will  not  have  the 
action  of  mandate,  for  the  reason  that  the  payer  did  not  intend 
a  gift  to  the  father 3.     3.    It  is  obvious,  says  the  same  Marcellus 


1  This  paragraph  is  to  be  read  in  peculium.  But  still  the  present  para- 
connection  with  10.  13,  the  excerpt  graph  is  difficult  of  explanation.  In 
from  Pomponius  being  so  inserted  §  1  we  are  told  that  payment  by  a 
as  to  break  the  continuity  of  Ulpian's  friend  of  the  surety  is  by  a  fiction 
remarks.  The  surety  in  the  case  treated  as  payment  by  the  surety 
here  suggested  gives  no  considera-  himself,  and  in  §  3  that  payment  by 
tion  for  the  acquittance,  and  there-  a  slave  is  by  another  fiction  treated 
fore  it  cannot  be  said  that  "  pecunja  as  payment  by  the  master.  The 
ei  abest."  latter,  however,  is  scarcely  a  fiction. 

2  It  is  the  same  as  if  a  present  Bartolus  and  Gothofred,  neverthe- 
had  been  made  to  the  surety  in  less,  consider  it  to  be  one,  and  then 
money,  and  he  had  used  the  money  proceed  to  lay  clown  a  rule  that 
to  pay  the  debt.  a  double  fiction,  or  fiction  upon  a 

3  It  is  clear  that  the  stranger  who  fiction,  is  inadmissible  ;  and  in  §  2 
pays  on  behalf  of  the  son  or  slave  they  say  there  would  be  a  double 
confers  on  them  a  benefit  :  for  if  fiction,  if  recovery  were  allowed  by 
they  had  to  fulfil  their  engagement,  the  father  or  master,  viz.  the  fiction 
their  peculium  would  be  diminished,  that  the  stranger's  payment  was 
and  though  the  father  or  master  made  by  the  son,  and  the  fiction  that 
could  recover  the  amount  by  actio  the  action  acquired  by  the  son  is 
mandati,  there  is  no  rule  compelling  acquired  by  the  father.  A  simpler 
him  to  replace  the  money  in  their  explanation  is  that  though  the  law 
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iussor  soluerit,  dominum  mandati  acturum  idem  Marcellus 
ibidem  ait.  (4.)  Si  filius  familias  non  iussu  patris  fideiusserit, 
cessat  mandati  actio,  si  nihil  sit  in  peculio:  quod  si  iussu,  uel 
ex  peculio  solutum  est,  multo  magis  habet  pater  mandati.  (5.) 
Si  filio  familias  mandaui,  ut  pro  me  solueret,  patrem,  siue  ipse 
soluerit  siue  filius  ex  peculio,  mandati  acturum  Neratius  ait : 
quod  habet  rationem,  nihil  enim  mea  interest,  quis  soluat. 
(6.)  Si  filio  familias  mandauero,  ut  pro  me  solueret,  et  emanci- 
patus  soluat,  uerum  est  in  factum  actionem  filio  dandam, 
patrem  autem  post  emancipationem  soluentem  negotiorum 
gestorum  actionem  habere.  (7.)  Contrario  iudicio  experiuntur 
qui  mandatum  susceperunt,   ut  puta  qui  rerum  uel  rei  unius 

in  the  same  passage,  that  if  a  slave  surety  has  paid,  his  master 
has  the  action  of  mandate.  4.  If  a  filiusfamilias  has  become 
surety  without  his  father's  order,  the  action  of  mandate  fails,  if 
there  is  nothing  in  the  peculium :  but  if  he  became  surety  by 
his  command,  or  if  payment  has  been  made  out  of  his  feculium, 
the  father  certainly  has  the  action  of  mandate.  5.  If  I  have 
commissioned  a  filiusfamilias  to  make  a  payment  on  my  be- 
half, Neratius  says  that  the  father  can  proceed  by  action  of 
mandate,  whether  he  has  paid  personally  or  the  son  has  done 
so  out  of  his  peculium.  And  this  is  reasonable,  for  it  makes  no 
difference  to  me  who  pays.  6.  If  I  have  commissioned  &  filius 
familias  to  make  a  payment  on  my  behalf,  and  he  pays  after 
being  emancipated,  it  is  proper  that  an  actio  in  factum  should 
be  allowed  to  him1  :  but  if  the  father  pays  after  the  emancipa- 
tion, he  must  have  an  actio  negotiorum  gestorum.  7.  Those 
who  have  undertaken  a  commission  can  make  use  of  the 
actio  contraria,  for  instance  those  who  have  undertaken  the 
agency  of  business  generally  or  of  a  particular  piece  of  business. 


would  protect  the  father  against  loss,  mandator.  But  if  he  pays  after 
if  the  son  or  slave  had  actually  paid  ;  emancipation,  he  pays  with  his  own 
it  will  not  confer  on  him  a  gain,  money,  and  the  father  has  no  action, 
when  the  stranger  expressly  desired  Still  the  actio  ?/iandati  does  not  be- 
that  the  gain,  if  any,  should  go  to  long  to  the  son,  because,  having 
the  son  or  slave.  suffered  capitis  demimitio,  he  is  not 
1  If  the  son  had  remained  under  in  the  eye  of  the  law  the  person 
potcstas,  the  money  he  paid  would  who  was  made  mandatarius ;  but 
have  been  his  father's,  and  therefore  equity  interferes,  he  is  actually  the 
the  father  would  have  had  an  actio  same  person,  and  so  has  an  actio 
mandati  for   its   recovery  from  the  mandati  utilis  or  actio  in  factum. 
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procurationem  susceperunt.  (8.)  Inde  Papinianus  quaerit, 
si  patronus  praedium  quod  emerat,  pro  quo  pretii  bessem 
exsoluerat,  iusserit  liberto  suo  tradi,  ut  ille  residuum  pretii 
redderet,  deinde  reddito  pretio  uendenti  fundum  patrono  liber- 
tus  consenserit,  trientis  pretium  an  libertus  possit  repetere.  et 
ait,  si  mandatum  suscepit  initio  libertus,  non  donatum  accepit, 
contrario  iudicio  posse  eum  pretium  repetere,  quod  deductis 
mercedibus,  quas  medio  tempore  percepit,  superest:  quod  si 
donationem  patronus  in  libertum  contulit,  uideri  et  postea 
libertum  patrono  donasse.  (9.)  Si  mihi  mandaueris,  ut  rem 
tibi  aliquam  emam,  egoque  emero  meo  pretio,  habebo  mandati 
actionem  de  pretio  reciperando :  sed  et  si  tuo  pretio,  impendero 
tamen  aliquid  bona  fide  ad  emptionem  rei,  erit  contraria  man- 
dati actio :  aut  si  rem  emptam  nolis  recipere :  simili  modo  et  si 
quid  aliud  mandaueris  et  in  id  sumptum  fecero.  nee  tantum 
id  quod  impendi,  uerum  usuras  quoque  consequar.  usuras 
autem  non  tantum  ex  mora  esse  admittendas,  uerum  iudicem 

8.  Hence  Papinian  propounds  this  question :  if  a  patron 
who  had  bought  land  and  paid  two-thirds  of  the  price,  di- 
rected that  it  should  be  delivered  to  his  freedman,  on  the 
understanding  that  he  (the  freedman)  was  to  pay  the  balance 
of  the  purchase-money;  and  then,  after  the  price  had  been 
fully  paid,  the  freedman  gave  his  consent  to  a  sale  of  the  land 
by  the  patron;  can  the  freedman  recover  the  price  of  one-third  ? 
And  he  decides  that  if  at  the  outset  the  freedman  undertook  a 
mandate,  and  did  not  accept  a  gift,  he  can  by  actio  contraria 
recover  the  price,  i.  e.  the  surplus  after  setting  off  the  rents 
which  he  enjoyed  in  the  intervening  time;  but  if  the  patron 
made  a  present  to  the  freedman,  the  freedman  is  to  be 
regarded  as  making  a  subsequent  present  to  his  patron.  9.  If 
you  have  commissioned  me  to  buy  something  for  you,  and  I 
have  bought  it  with  my  own  money,  I  shall  have  an  action  of 
mandate  to  recover  the  price;  and  even  if  I  have  bought  it  with 
your  money,  and  yet  in  good  faith  have  incurred  some  expense 
in  buying  the  thing,  an  actio  mandati  contraria  will  lie  ;  and  so 
will  it  if  you  refuse  to  accept  the  purchase.  So  too,  if  you 
have  given  me  any  other  commission,  and  I  have  been 
put  to  expense  thereby.  And  I  shall  obtain  not  merely 
what  I  have  expended,  but  interest  also.  And  not  only  is 
interest  to  be  allowed  for  delay,  but  the  judge  must  also  take 
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aestimare  debere,  si  exegit  a  debitore  suo  quis  et  soluit,  cum 
uberrimas  usuras  consequeretur ;  aequissimum  enim  erit  ratio- 
nem  eius  rei  haberi :  aut  si  ipse  mutuatus  grauibus  usuris  soluit. 
sed  et  si  reum  usuris  non  releuauit,  ipsi  autem  et  usurae  absunt, 
uel  si  minoribus  releuauit,  ipse  autem  maioribus  faenus  accepit, 
ut  fidem  suam  liberaret,  non  dubito  debere  eum  mandati  iudicio 
et  usuras  consequi.  et  (ut  est  constitutum)  totum  hoc  ex 
aequo  et  bono  iudex  arbitrabitur.  (10.)  Dedi  tibi  pecuniam, 
ut  creditori  meo  exsoluas :  non  fecisti :  praestabis  mihi  usuras, 
quo  casu  et  a  me  creditor  pecuniam  debitam  cum  usuris  re- 
cepturus  sit:  et  ita  imperator  Seuerus  Hadriano  Demonstrati 
rescripsit.  (n.)  Si  adulescens  luxuriosus  mandet  tibi,  ut  pro 
meretrice  fideiubeas,  idque  tu  sciens  mandatum  susceperis,  non 
habebis  mandati  actionem,  quia  simile  est,  quasi  perdituro 
pecuniam  sciens  credideris.  Sed  et  si  ulterius  directo  man- 
dauerit   tibi,    ut   meretrici   pecuniam   credas,  non  obligabitur 

account  of  any  one  having  called  in  money  from  his  creditor  and 
made  payment,  when  he  could  have  obtained  very  good  interest; 
for  it  will  be  most  equitable  to  take  an  account  of  this  circum- 
stance ;  or  if  he  has  paid  after  borrowing  himself  at  heavy 
interest.  And  even  though  he  has  not  relieved  his  principal 
from  interest,  but  still  has  lost  interest  himself;  or  if  he  has 
relieved  his  principal  from  lighter  interest,  and  has  himself 
borrowed  at  higher  interest,  in  order  to  fulfil  his  engagement,  I 
do  not  doubt  that  in  his  action  of  mandate  he  ought  to  recover 
interest  as  well  (as  principal).  And,  as  laid  down  in  the  Consti- 
tutions, the  judge  will  assess  all  this  on  principles  of  fairness 
and  equity  '.  10.  I  gave  money  to  you  that  you  might  pay  my 
creditor,  and  you  did  not  do  so.  You  will  pay  me  interest  in 
case  my  creditor  could  have  recovered  from  me  the  money 
due  and  interest.  And  to  this  effect  the  Emperor  Severus 
wrote  a  rescript  to  Hadrianus  Demonstrates,  n.  If  a  profligate 
youth  commissions  you  to  become  surety  for  a  harlot,  and  you 
undertake  the  commission  with  knowledge  (of  the  circum- 
stances), you  will  have  no  action  of  mandate;  for  it  is  the 
same  as  if  you  wilfully  lent  money  to  a  person  who  was  certain 
to  waste  it.  And  further,  if  he  directly  authorized  you  to  lend 
money  to  the  harlot,  no  obligation  of  mandate  will  arise,  on 

1  C.4.35.  18. 
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mandati,  quasi  aduersus  bonam  fidem  mandatum  sit.  (12.) 
Cum  quidam  talem  epistulam  scripsisset  amico  suo:  'rogo  te, 
commendatum  habeas  Sextilium  Crescentem  amicum  meum,' 
non  obligabitur  mandati,  quia  commendandi  magis  hominis 
quam  mandandi  causa  scripta  est.  (13.)  Si  quis  mandauerit 
filio  familias  credendam  pecuniam  non  contra  senatus  consul- 
turn  accipienti,  sed  ex  ea  causa,  ex  qua  de  peculio  uel  de  in 
rem  uerso,  uel  quod  iussu  pater  teneretur,  erit  licitum  manda- 
tum. hoc  amplius  dico,  si,  cum  dubitarem,  utrum  contra 
senatus  consultum  acciperet  an  non  nee  essem  daturus  contra 
senatus  consultum  accipienti,  intercesserit  qui  diceret  non 
accipere  contra  senatus  consultum,  et  'periculo  meo  crede,' 
dicat,  'bene  credis';  arbitror  locum  esse  mandato  et  mandati 
eum  teneri.  (14.)  Si  post  creditam  pecuniam  mandauero 
creditori  credendam,  nullum  esse  mandatum  rectissime  Papini- 

account  of  the  mandate  being  contrary  to  good  faith1.  12. 
Supposing  a  man  writes  to  this  effect  to  his  friend:  "I  beg 
you  to  accept  my  recommendation  of  Sextilius  Crescens,  a  friend 
of  mine;"  he  will  not  be  liable  for  mandate,  because  his  letter 
was  intended  rather  to  recommend  the  person  than  to  give  a 
commission.  13.  If  any  one  has  directed  you  to  lend  money 
to  a  Jiliusfamilias,  who  accepts  it  without  contravening  the 
senatusconsultum 8,  but  under  circumstances  which  make  the 
father  liable  either  to  the  action  de  peculio  et  in  rem  verso  or  to 
that  quod  jussu 3,  the  mandate  will  be  a  lawful  one.  More 
than  this,  I  maintain  that  if  1  was  in  doubt  whether  he  would 
violate  the  senatusconsultum  or  not  by  accepting  the  loan, 
and  did  not  intend  to  give  the  money  if  he  would  violate  the 
senatusconsultum,  and  a  man  interfered  and  declared  that  he 
would  not  violate  the  senatusconsultum  by  accepting,  saying 
"  lend  it  at  my  risk,"  or  "  you  will  lend  legally,"  I  think  that 
mandate  comes  in,  and  that  this  person  is  liable  for  his  mandate. 
14.  If  after  money  has  been  lent,  I  direct  the  creditor  to  lend  it, 
Papinian  most  correctly  states  that  this  is  no  mandate.     Obvi- 

1    "A  transaction  base   in   itself  transaction   not    base   in  itself  may 

cannot  be  matter  of  mandate  "  (6.  3).  become  base  on  account  of  its  mov- 

But  this  transaction  is  not  base  in  ing  cause. 

itself,    since    lending    money   is    an  2    Senatusconsultum     Macedonia- 
innocent  act.  The  present  paragraph  num.     See  Just.  Inst.  IV.  7.  7. 
therefo-e  introduces   a   corollary  to  a  Gai.    IV.    70,    73.      Jubt.    Inst. 
the   rale  just   quoted,    viz.    that    a  IV.  7. 
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anus  ait.  plane  si,  ut  exspectares  nee  urgeres  debitorem  ad 
solutionem,  mandauero  tibi,  ut  ei  des  interuallum,  periculoque 
meo  pecuniam  fore  dicam,  uerum  puto  omne  nominis  pericu- 
lum  debere  ad  mandatorem  pertinere.  (15.)  Idem  ait,  si  tutor 
mandet  suscipi  uel  probari  nomen  quod  fecerat,  teneri  eum 
mandati,  scilicet  quondam  pupillo  suo  uel  curatori  eius.  (16.) 
Si  mandauero  exigendam  pecuniam,  deinde  uoluntatem  mu- 
tauero,  an  sit  mandati  actio  uel  mihi  uel  heredi  meo?  et  ait 
Marcellus  cessare  mandati  actionem,  quia  extinctum  est  man- 
datum  fmita  uoluntate.  quod  si  mandaueris  exigendam,  deinde 
prohibuisti,  exactamque  recepisti,  debitor  liberabitur.  (17.) 
Idem  Marcellus  scribit,  si,  ut  post  mortem  sibi  monumentum 
fieret,  quis  mandauit,  heres  eius  poterit  mandati  agere.  ilium 
uero  qui  mandatum  suscepit,  si  sua  pecunia  fecit,  puto  agere 
mandati,  si  non  ita  ei  mandatum  est,  ut  sua  pecunia  faceret 

ously,  if  I  direct  you  to  wait  and  not  press  the  debtor  for 
payment,  in  order  that  you  may  give  him  a  respite,  and  if  I  say 
the  money  shall  be  outstanding  at  my  risk,  I  think  it  is  good 
law  that  the  risk  of  the  debt  falls  upon  me  as  mandator.  15. 
Papinian  also  says ;  a  tutor  will  be  liable  for  mandate,  if  he 
directs  his  former  ward  or  his  curator  to  take  upon  themselves 
or  ratify  a  debt  which  the  tutor  incurred  \  16.  If  I  have 
given  you  a  commission  to  get  in  a  debt,  and  then  have  changed 
my  mind,  can  an  action  of  mandate  be  brought  by  me  or  by  my 
heir  ?  Marcellus  says  the  action  of  mandate  fails,  because  the 
mandate  is  destroyed  by  the  change  of  mind.  But  if  you  gave  a 
mandate  for  the  collection  of  a  debt,  and  then  forbade  (the 
agent  to  act),  and  yet  took  the  money  after  it  had  been  col- 
lected, the  debtor  will  be  released 2.  17.  Marcellus  also  says, 
if  one  man  has  commissioned  another  to  set  up  a  monument  to 
him  after  his  death,  the  heir  of  the  former  can  bring  an  action 
of  mandate  (to  enforce  performance)3.  I  think  too  that  the 
mandatarius,  if  he  has  erected  it  at  his  own  cost,  can  sue  for 
mandate,  unless  the  terms  of  the  mandate  were  that  he  should 

1  Trior  to  the  mandate  the  pupil  the   preceding   paragraph.     Introd. 

and   his  curator  could    disown   the  p.  4.     (I.  1.) 

debt,  if  they  pleased;  therefore  when  2    You  have    acknowledged    the 

either  of  them  acknowledges  it  he  agent  as  your  negotiorum  gestor,  or 

undertakes  a  new   liability ;    hence  have  reappointed  him  mandatarius 

the  mandate  refers  to  a  transaction  by  ratification  of  his  act. 

future  and  not  to  a  transaction  past,  3  The   words   nt  perficiatur   are 

and  therefore  is  valid.     So  also  in  found  in  some  of  the  MSS. 
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monumentum.     potuit  enim  agere  etiam  cum  eo  qui  mandauit, 

ut  sibi  pecuniam  daret  ad  faciendum,  maxime  si  iam  quaedam 
ad  faciendum  parauit. 

13.  Gaius  libro  decimo  ad  edictum  prouinciale.  Idem 
est  et  si  mandaui  tibi,  ut  post  mortem  meam  heredibus  meis 
emeres  fundum. 

14.  Ulpianus  libro  trigensimo  primo  ad  edictum.  Here- 
dem  fideiussoris,  si  soluerit,  habere  mandati  actionem  dubium 
non  est.  sed  si  uendiderit  hereditatem  et  emptor  soluerit,  an 
habeat  mandati  actionem,  quaeritur.  et  Iulianus  libro  tertio 
decimo  scribit  idcirco  heredem  habere  mandati  actionem,  quia 
tenetur  iudicio  ex  empto,  ut  praestet  actiones  suas,  idcireoque 

set  up  the  monument  at  his  own  charge ':  for  he  could  have  sued 
the  mandator  himself  to  give  him  money  for  the  carrying  out 
of  the  work,  especially  if  he  had  already  prepared  certain 
materials  for  the  purpose. 

13.  Gaius.  The  rule  is  the  same  if  I  commissioned  you 
to  buy  land  for  my  heirs  after  my  death. 

14.  Ulfiian.  If  the  heir  of  a  surety  has  made  a  payment, 
there  is  no  doubt  that  he  has  an  action  of  mandate 2.  But  if 
he  has  sold  his  inheritance3,  and  the  purchaser  has  made  the 
payment,  it  is  a  question  whether  (the  heir  of  the  surety)  will 
have  an  action  of  mandate.  And  Julian  in  the  thirteenth  book 
(of  his  Digests)  states  that  the  heir  has  an  action  of  mandate, 
because  he  can  be  compelled  by  proceedings  ex  empto  to  cede 
his  rights  of  action4;  and  the  action  ex  empto  can  be  brought 


1  We  must  not  imagine  that  if  a  eluding  words  of  §  17,  it  is  the  fault 

man  undertakes  ex  mandato  to  do  of  the   mandatarius    himself  if  no 

something  "at  his  own  charge,"  he  steps  were  taken.     If  the  mandate 

will  be  unable  to   recover  what  he  had   been   to   erect  a  monument  at 

lays   down.      He  can  recover  from  the  mandator  s  charge,  the  difficulty 

the   mandator  himself  in  all  cases,  would  not  have  arisen. 

for   he    is    understood   to    promise  2  Fidejnssio  is  an  hereditary  obli- 

merely  a  temporary  advance  of  the  gation,    and  therefore  does  not   fall 

money ;    but  here  the  mandate  by  under  the  rule  that   a  mandate,    re 

its    nature  cannot  be  performed   in  Integra,  is  extinguished  by  the  death 

the    mandator's    lifetime,    and    the  of  the  mandatarius.     Gai.  111.  120; 

death  of  the  mandator,  re  Integra,  Just.  Inst.  III.  20.  1. 

ends    a    mandate.     If  therefore  no  3  If  the  heir  of  the  fidejussor  has 

steps  were  taken  during  the  manda-  sold  the  inheritance  of  the  fidejussor. 

tor's  lifetime,   the  mandatarius  has  4  Sc.  his  actio  mandati  covfraria. 

no    action    against    the    mandator's  It  is  throughout  taken  for  granted 

heir;  but,  as  is  shewn  in  the  con-  that   he  had  ceded  the  inheritance 

W.  7, 
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competere  ex  empto  actionem,  quia  potest  praestare.  (i.)  Si 
fideiussori  duo  heredes  extiterint  et  alter  eorum  a  coherede 
emerit  hereditatem,  deinde  omne  quod  defunctus  fideiusserat 
stipulatori  soluerit,  habebit  aut  ex  stipulatu  aut  ex  empto  obli- 
gatum  coheredem  suum :  idcirco  is  mandati  actionem  habebit. 

15.  Paulus  libro  secundo  ad  Sabinum.  Si  mandassem 
tibi  ut  fundum  emeres,  postea  scripsissem,  ne  emeres,  tu,  ante- 
quam  scias  me  uetuisse,  emisses,  mandati  tibi  obligatus  ero,  ne 
damno  adficiatur  is  qui  suscipit  mandatum. 

16.  Ulpianus  libro  trigensimo  primo  ad  edictum.  Si  quis 
mihi  mandauerit  in  meo  aliquid  facere  et  fecero,  quaesitum  est, 
an  sit  mandati  actio,  et  ait  Celsus  libro  septimo  digestorum 
hoc  respondisse  se,  cum  Aurelius  Quietus  hospiti  suo  medico 
mandasse  diceretur,  ut  in  hortis  eius  quos  Rauennae  habebat, 
in  quos  omnibus  annis  secedere  solebat,  sphaeristerium  et 
hypocausta   et   quaedam   ipsius   ualetudini  apta   sua  impensa 

against  him  just  because  he  can  make  cession,  i. .  If  a  surety 
have  two  heirs,  and  one  of  them  buy  the  inheritance  from  his 
co-heir,  and  afterwards  pay  to  the  stipulator  the  whole  sum  for 
which  the  deceased  was  surety,  he  will  be  able  to  proceed 
against  the  co-heir  either  on  his  stipulation ',  or  on  his  sale ; 
and  therefore  the  co-heir  will  have  the  action  of  mandate 
(against  the  principal). 

15.  Paulus.  If  I  commissioned  you  to  buy  land,  and 
afterwards  wrote  that  you  were  not  to  buy  it,  but  you  bought  it 
before  you  knew  of  my  prohibition,  I  shall  be  liable  to  you  in 
an  action  of  mandate,  to  prevent  one  who  has  undertaken  a 
mandate  from  suffering  loss. 

16.  Uipiau.  If  any  one  has  commissioned  me  to  do 
something  to  my  own  property,  and  I  have  done  it,  it  has  been 
a  matter  of  debate  whether  there  can  be  an  action  of  mandate. 
And  Celsus  in  the  seventh  book  of  his  Digests  says  that  he  de- 
livered the  following  opinion,  when  it  was  propounded  that 
Aurelius  Quietus  gave  a  commission  to  his  host  and  physician 
that  in  his  gardens  which  he  had  at  Ravenna,  and  to  which 
Quietus  used  to  retire  every  year,  he  should  construct  at  the 
expense  of  Quietus  a  tennis-court,  and  baths  and  other  matters 

before  aditio,  and  is  /teres  ab  intestate  tae  her  edit atis,  if  that  stipulation  was 
See  Gaius  II.  34 — 37.  made.     Gai.  11.  252. 

1  Ex  stipulatioue  emptae  et  vendi- 
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faceret :  deducto  igitur,  quanto  sua  aedificia  pretiosiora  fecisset, 
quod  amplius  impendisset  posse  eum  mandati  iudicio  per- 
sequi. 

17.  Paulus  libro  septimo  ad  Sabinum.  Si  mandauero 
tibi,  ut  a  Titio  decern  exigeres,  et  ante  exacta  ea  mandati 
tecum  egero,  si  ante  rem  iudicatam  exegeris,  condemnandum 
te  esse  constat. 

18.  Ulpianus  libro  quadragensimo  ad  Sabinum.  Qui 
patitur  ab  alio  mandari,  ut  sibi  credatur,  mandare  intellegitur. 

19.  Idem  libro  quadragensimo  tertio  ad  Sabinum.  Si 
seruus  meus  de  semet  emendo  mandaret,  ut  redimatur,  Pompo- 
nius  eleganter  tractat,  an  is,  qui  seruum  redemerit,  ultro  conue- 
nire  possit  uenditorem,  ut  seruum  recipiat,  quoniam  mandati 
actio  ultro  citroque  est.  sed  esse  iniquissimum  Pomponius  ait 
ex  facto  serui  mei  cogi  me  seruum  recipere  quern  in  perpetuum 

requisite  for  Quietus'  health.  He  could  therefore,  after  setting 
off  the  amount  by  which  his  buildings  were  improved  in  value, 
recover  the  balance  of  his  expenditure  by  action  of  mandate. 

17.  Paulus.  If  I  have  commissioned  you  to  get  in  ten 
sestertia  due  from  Titius,  and  take  proceedings  against  you  for 
mandate  before  you  have  got  in  the  money ;  if  you  get  it  in 
before  judgment,  it  is  an  acknowledged  rule  that  the  decision 
must  go  against  you  \ 

18.  Ulfiian.  He  who  suffers  a  commission  to  be  given  by 
another  for  money  to  be  lent  to  himself,  is  considered  to  give  a 
mandate  personally 2. 

19.  Ulpian.  Supposing  my  slave  to  give  a  mandate  for  his 
own  purchase  with  a  clause  for  resale,  Pomponius  minutely 
discusses  the  question  whether  the  purchaser  of  the  slave  can 
at  his  pleasure  sue  the  vendor  to  take  the  slave  back  again, 
on  the  ground  that  the  action  of  mandate  can  be  brought  by 
either  party.  And  Pomponius  says  it  would  be  most  inequit- 
able for  me  to  be  compelled  through  the  act  of  my  slave  to  take 
that  slave  back  again,  when  my  intent  had  been  to  part  with 
him  for  ever ;  and  that  I  ought  no  more  to  be  liable  to  the  action 


1  I  sued  you  for  neglect  of  duty  :  deliver  to  me  what  you  have  got  in. 
that  neglect  is  not  cleared  by  your  2  Sc.  not  to  the  lender,  but  to  the 

doing  your  duty  subsequently ;  you  other  mandator. 
therefore  have  to  pay  damages,  and 
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alienari  uolueram,  nee  magis  in   hunc  casum  debeo  mandati 
teneri,  quam  ut  eum  tibi  uenderem. 

20.  Paulus  libro  undecimo  ad  Sabinum.  Ex  mandato 
apud  eum  qui  mandatum  suscepit  nihil  remanere  oportet,  siculi 
nee  damnum  pati  debet,  si  exigere  faeneratam  pecuniam  non 
potuit.  (i)  Fideiussori  negotiorum  gestorum  est  actio,  si  pro 
absente  fideiusserit:  nam  mandati  actio  non  potest  competere, 
cum  non  antecesserit  mandatum. 

21.  Ulpianus  libro  quadragensimo  septimo  ad  Sabinum. 
Cum  mandatu  alieno  pro  te  fideiusserim,  non  possum  aduersus 
te  habere  actionem  mandati,  quemadmodum  qui  alienum  man- 
datum  intuitus  spopondit.  sed  si  non  utique  unius,  sed  utrius- 
que  mandatum  intuitus  id  fecerim,  habebo  mandati  actionem 
etiam  aduersus  te,  quemadmodum,  si  duo  mihi  mandassent 
ut  tibi  crederem,  utrumque  haberem  obligatum. 

of  mandate  for  this  object,  than  I  should  be  liable  to  it  (to 
constrain  me)  to  sell  him  to  you  '. 

20.  Paulus.  Nothing  ought  to  be  retained  by  the  man- 
datarius  out  of  the  proceeds  of  his  mandate;  just  as  he  ought 
also  to  suffer  no  loss,  if  he  cannot  recover  the  money  he  has 
placed  out  at  interest,  i.  A  surety  has  the  actio  negotiorum 
gestorum,  if  he  became  surety  for  an  absent  person  :  for  the 
action  of  mandate  is  not  available,  inasmuch  as  there  was  no 
mandate  precedent B. 

21.  Ulpiau.  When  I  have  become  your  surety  on  the 
mandate  of  another  person,  I  cannot  have  an  action  of  mandate 
against  you,  as  a  man  who  became  surety  for  another  on  that 
other's  mandate  (would  have  an  action  against  him).  But  if  I 
acted  out  of  respect  for  the  mandate  of  both  of  you,  and  not 
of  one  only,  I  shall  have  an  action  against  you  also,  just  as 
I  should  hold  both  persons  responsible,  if  two  had  given  me  a 
mandate  to  lend  you  money. 

1  The  agreement  for  resale  is  sup-  sight  appear  that  the  purchaser  in 
posed  to  be  unknown  at  the  time  of  like  manner  could  compel  the  ven- 
sale  to  the  original  owner  of  the  dor  to  repurchase.  Pomponius  ex- 
slave.  There  is  no  doubt  that  this  plains  why  it  would  be  inequitable 
vendor,  if  subsequently  made  ac-  to  enforce  this  conclusion, 
quainted  with  the  covenant,  could,  "  Not  so,  however,  if  the  prin- 
if  he  pleased,  compel  the  purchaser  cipal  subsequently  approves  of  the 
to  resell.  Hence,  the  actio  mandati  surety's  conduct  in  becoming  surety. 
being  ultro  citroque,  it  would  at  first  See  12.  16. 
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22.  Paulus  libro  trigensimo  secundo  ad  edictum.  Si 
mandauero  tibi  ut  pro  me  in  diem  fideiubeas,  tuque  pure  fidei- 
usseris  et  solueris,  utilius  respondebitur  interim  non  esse  tibi 
mandati  actionem,  sed  cum  dies  uenerit.  (1.)  Item  tractatum 
est,  si,  cum  in  diem  deberem,  mandatu  meo  in  diem  fideius- 
seris  et  ante  diem  solueris,  an  statim  habeas  mandati  actionem, 
et  quidam  putant  praesentem  quidem  esse  mandati  actionem, 
sed  tanti  minorem  quanti  mea  intersit  superueniente  die  solutum 
fuisse.  sed  melius  est  dici  interim  nee  huius  summae  mandati 
agi  posse,  quando  nonnullum  adhuc  commodum  meum  sit,  ut 
nee  hoc  ante  diem  soluam.  (2.)  Interdum  euenit,  ut  meum 
negotium  geram  et  tamen  utilem  habeam  mandati  actionem : 
uelut  cum  debitor  meus  periculo  suo  debitorem  suum  mihi 
delegat  aut  cum  rogatu  fideiussoris  cum  reo  experior:  nam 
quamuis  debitum  meum  persequar,  nihilo  minus  et  illius  nego- 
tium gero :  igitur  quod  minus  seruauero,  consequar  mandati 
actione.     (3.)  Si  hi,  quorum  res  ueneunt  quas  pignori  dederunt 

22.  Paulus.  If  I  have  authorized  you  to  become  my 
surety  for  payment  on  a  certain  day,  and  you  have  become 
surety  absolutely,  and  have  paid  the  money  ;  it  will  be  the 
more  equitable  conclusion  that  in  the  meantime  you  have  no 
action  of  mandate,  but  (have  one)  when  the  day  arrives.  1.  This 
question  has  also  been  debated,  supposing  I  was  bound  to 
pay  money  on  a  certain  date,  and  on  my  mandate  you  became 
surety  for  that  date,  and  paid  before  the  time,  can  you  have  an 
action  of  mandate  at  once?  Some  indeed  think  that  there  is 
an  immediate  action  of  mandate,  though  for  a  sum  diminished 
by  the  amount  which  measures  my  interest  in  having  the  payment 
made  at  the  future  date;  but  it  is  best  to  say  that  in  the  mean- 
time there  is  no  action  of  mandate  even  for  this  amount,  since 
after  all  it  is  some  advantage  to  me  to  avoid  paying  even  this 
amount  before  date.  2.  Sometimes  it  happens  that  I  act  for 
my  own  benefit,  and  yet  can  avail  myself  of  the  actio  mandati1, 
as  for  instance  when  my  debtor  at  his  own  risk  delegates 
to  me  his  debtor,  or  when  at  a  surety's  request  I  sue  the 
principal :  for  although  I  am  proceeding  for  my  own  debt,  I 
am  still  acting  for  his  benefit  also;  and  therefore  I  can  recover 
by  action  of  mandate  any  deficiency  in  what  I  obtain.  3.  If 
persons,  whose  property  given  in  pledge  by  them  is  being  sold, 


1  U tills  is  here  used  in  its  ordinary  sense  of  "useful,"  "available. 
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supposuerint  emptores  et  eis  emendas  res  mandent,  mandatum 
intellegitur,  licet  quantum  ad  meram  rationem  mandatum  non 
consistat:  nam  cum  rem  tuam  emas,  nulla  emptio  est  in  tua 
persona  rei  tuae.  (4.)  Iulianus  scripsit  mandati  obligationem 
consistere  etiam  in  rem  eius  qui  mandatum  suscipit  ex  eo 
maxime  probari,  quod,  si  pluribus  heredibus  uendentibus  uni 
mandauero,  ut  rem  hereditariam  emeret,  etiam  pro  ea  parte, 
qua  heres  sit,  obligatur  mandati  actione  et  obligat:  et  sane  si 
ille  propter  hoc  extraneo  rem  non  addixerit,  quod  mandatum 
susceperat,  ex  bona  fide  esse  praestare  ei  pretium,  quanti  uen- 
dere  poterat :  et  contra  si  emptor  ad  emptionem  rei  sibi  neces- 
sariae  idcirco  non  accesserat,  quod  heredi  praecepisset  se  ei 
empturum,  aequissimum  esse  mandati  iudicio  praestari  quanti 
eius  interfuit  emptam  rem  habere.     (5.)  Is  cuius  bona  publicata 

employ  bidders  and  commission  them  to  purchase  the  goods, 
this  is  accounted  a  mandate;  although  on  strict  principle  no 
mandate  exists,  for  when  you  are  buying  your  own  property, 
there  is  no  purchase  of  your  own  property  by  your  own  self. 
4.  Julian  wrote  :  from  the  following  instance  it  can  be  plainly 
proved  that  a  mandate  may  be  binding  even  when  it  has  refer- 
ence to  the  property  of  the  mandatarius,  (viz.)  that  when  several 
co-heirs  offer  an  inheritance  for  sale,  and  I  commission  one 
of  them  to  buy  for  me  some  item  thereof,  he  is  liable  to  an 
action  of  mandate  and  can  bring  one  with  reference  even  to 
that  share  (of  the  item)  to  which  he  was  heir.  And  obviously, 
if  he  refrained  from  assigning  the  article  to  a  stranger,  because 
he  had  undertaken  the  mandate,  good  faith  requires  me  to 
pay  him  the  price  for  which  he  could  have  sold  it.  And  vice 
versa,  if  the  purchaser  (i.e.  the  mandator)  abstained  from 
buying  something  necessary  for  himself,  because  he  had 
charged  the  heir  to  buy  it  for  him,  it  is  most  equitable  that 
his  interest  in  having  the  thing  purchased  should  be  made 
good  to  him2.     5.    A  man  whose  goods  are  sold  for  the  benefit 


1  And  therefore  on  strict  principle 
your  agent  also  is  unable  to  buy  it, 
for  an  agent  is  in  general  only 
allowed  to  do  what  the  principal 
might  possibly  have  done  for  him- 
self.    See  Introd.  p.  4.     (1.  3.) 

2  Suppose  the  niandafarius  joint- 
heir  with  two  others.     If  the  rule  is 


strictly  applied  that  "a  mandate  can 
only  be  for  a  business  which  the 
mandatarius  could  do  for  his  own 
benefit,"  then  clearly  the  mandate  to 
buy  an  item  of  the  inheritance  is 
only  good  as  to  two-thirds  of  its 
value  ;  and  if  it  is  not  bought,  the 
mandator  can   only  claim  id  quod 
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sunt  mandare  alicui  potest,  ut  ea  emat,  et,  si  emerit,  utilis  erit 
mandati  actio,  si  non  praestet  fidem:  quod  ideo  receptum  est, 
quia  publicatis  bonis  quidquid  postea  adquiritur,  non  sequitur 
fiscum.  (6.)  Qui  aedem  sacram  spoliandam,  hominem  uul- 
nerandum,  occidendum  mandatura  suscipiat,  nihil  mandati 
iudicio  consequi  potest  propter  turpitudinem  mandati.  (7.)  Si 
tibi  centum  dedero,  ut  ea  Titio  dares,  tuque  non  dederis,  sed 
consumpseris,  et  mandati  et  furti  teneri  te  Proculus  ait :  at 
si  ita  dederim,  ut  quae  uelles  dares,  mandati  tantummodo. 
(8.)  Si  mandauerim  seruo  tuo,  ut  quod  tibi  debeam  solueret  meo 
nomine,  Neratius  scribit,  quamuis  mutuatus  seruus  pecuniam 
rationibus  tuis  quasi  a  me  receptam  intulerit,  tamen,  si  nummos 
a  creditore  non  ita  acceperit,  ut  meo  nomine  daret,  nee  liberari 

of  the  State  may  commission  another  person  to  buy  them ;  and  if 
he  buy  them,  there  will  be  an  uiilis1  actio  mandati,  in  case  he 
does  not  act  with  good  faith ;  which  rule  is  grounded  on  the  prin- 
ciple that  when  goods  are  confiscated,  acquisitions  made  subse- 
quently do  not  go  to  the  treasury.  6.  He  who  undertakes  a 
commission  for  the  pillaging  of  a  temple,  or  the  wounding  or 
slaying  of  a  man,  can  recover  nothing  by  action  of  mandate, 
because  of  the  baseness  of  the  commission.  7.  If  I  have 
given  you  a  hundred  aurei,  in  order  that  you  might  give  them 
to  Titius ;  and  you  have  not  given  them  but  spent  them, 
Proculus  says  you  are  liable  both  for  mandate  and  for  theft : 
but  if  I  gave  you  them  in  order  that  you  might  give  (to  Titius) 
what  you  pleased,  you  are  only  liable  for  mandate.  8.  If  I 
have  directed  your  slave  to  pay  in  my  name  what  I  owe  to 
you,  Neratius  rules  that  even  though  the  slave  borrowed  the 
money  and  entered  it  in  your  accounts  as  received  from  me, 
yet  if  he  did  not  receive  the  money  from  the  lender  with  the 


interest  as  to  two-thirds.     But  when  a    Deportati,     whose     goods    are 

the  mandate  relates  to  property  of  confiscated,    are  deprived   of    their 

the  mandatarins  and  others,  Julian  civil  rights,  but  they  still  have  the 

rules  that  there  is  actio  mandati  as  benefit  of  the  jus  gentium.     Hence 

to  the  whole  matter.     We  may  con-  though   they  can   bring    no    direct 

sider  that  as  to  the  third  of  the  man-  civil  action,  there  is  no  objection  on 

datarius  there  is  a  pactum  adjectnm,  principle   to    the    Praetor    allowing 

which  is  enforceable  as  part  of  the  them  utiles  actioncs.    See  D.  48.  22. 

mandate.      See   Gains  and  IJlpian,  15;  48.22.  14.  3.    But  it  is  difficult 

by  Abdy  and  Walker,  App.  M.  p.  to   harmonize   these  doctrines  with 

45  r>  or  Justinian,  App.  L.  p.  486.  C.  9.  49.  2. 
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me  nee  te  mandati  mecum  acturum :  quod  si  sic  mutuatus  sit, 
ut  pecuniam  meo  nomine  daret,  utrumque  contra  esse:  nee 
referre,  alius  quis  an  idem  ipse  seruus  nomine  tuo  quod  pro  me 
soluebatur  acceperit.  et  hoc  uerius  est,  quoniam  quotiens 
suos  nummos  accipit  creditor,  non  contingit  liberatio  debitori. 
(9.)  Fugitiuus  meus  cum  apud  furem  esset,  pecuniam  adquisiit  et 
ex  ea  seruos  parauit  eosque  Titius  per  traditionem  a  uenditore 
accepit.  Mela  ait  mandati  actione  me  consecuturum,  ut  resti- 
tuat  mihi  Titius,  quia  seruus  meus  mandasse  Titio  uideatur, 
ut  per  traditionem  acciperet,  si  modo  rogatu  serui  hoc  fecerit : 
quod  si  sine  uoluntate  eius  uenditor  Titio  tradiderit,  tunc  posse 
me  ex  empto  agere,  ut  mihi  eos  uenditor  traderet,  uenditorem- 
que  per  condictionem  a  Titio  repetiturum,  si  seruos  tradiderit 

understanding  (on  the  lender's  part)  that  he  was  advancing  it 
on  my  account,  I  am  not  discharged  from  the  debt  to  you, 
nor  have  you  an  action  of  mandate  against  me1 :  but  if  he  so 
borrowed  that  the  lender  advanced  the  money  on  my  account, 
both  the  points  above  are  settled  in  the  contrary  way,  and 
it  does  not  matter  whether  another  person  or  the  same  slave 
himself  accepted  on  your  behalf  what  was  paid  on  my  behalf. 
And  this  ruling  is  correct,  for  whenever  a  creditor  receives 
his  own  money,  there  is  no  acquittance  of  the  debtor.  9.  My 
runaway  slave,  whilst  in  the  possession  of  the  thief  (Titius), 
acquired  money  and  therewith  purchased  slaves,  and  Titius 
received  them  by  delivery  from  the  vendor2.  Mela  says  :  by 
action  of  mandate  I  can  compel  Titius  to  deliver  these  slaves 
to  me,  because  my  slave  is  held  to  have  given  Titius  a  mandate 
to  receive  them  by  delivery,  supposing  that  Titius  acted  at 
his  request ;  but  if  the  vendor  delivered  them  to  Titius  without 
my  slave's  wish,  then  I  can  by  an  action  ex  empto  enforce 
delivery  of  them  to  myself  by  the  vendor,  and  the  vendor  can 
by  conaictio  {indebiti)  have  recovery  from  Titius,  if  he  delivered 


1  A  slave  is  presumed  to  be  acting  even  ex  open's  suis,  belong  to  his  true 
on  his  master's  behalf,  unless  he  master  and  not  to  Titius.  Delivery 
notifies  to  the  person  with  whom  he  to  the  slave  himself  by  an  innocent 
is  dealing  that  this  is  not  the  case,  person  would  be  considered  as  de- 
er that  person  otherwise  has  know-  livery  to  his  master,  but  the  fiction 
ledge  that  he  is  agent  for  a  stranger.  is  not  extended  to  delivery  to  a  third 

'2    The  slave  is  not  possessed  bona  person  at  the  slave's  request.      D. 

fJe,   consequently  his   acquisitions,  46.  3.  19. 
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Titio  quos  non  debuerit,  cum  debere  se  existimaret.  (10.)  Si 
curator  bonorum  uenditionem  quidem  fecerit,  pecuniam  autem 
creditoribus  non  soluerit,  Trebatius  Ofilius  Labeo  respond erunt 
his  qui  praesentes  fuerunt  competere  aduersus  eum  mandati 
actionem,  his  autem  qui  absentes  fuerunt  negotiorum  gestorum 
actionem  esse,  atquin  si  praesentium  mandatum  exsecutus  id 
egit,  negotiorum  gestorum  actio  absentibus  non  est  nisi  forte 
aduersus  eos  qui  mandauerunt  curatori,  tamquam  si  negotia 
absentium  gesserint :  quod  si,  cum  soli  creditores  se  esse  exis- 
timarent,  id  mandauerint,  in  factum  actio  absentibus  danda 
est  in  eos  qui  mandauerint.  (11.)  Sicut  autem  liberum  est 
mandatum  non  suscipere,  ita  susceptum  consummari  oportet, 
nisi  renuntiatum  sit  (renuntiari  autem  ita  potest,  ut  integrum 
ius  mandatori  reseruetur  uel  per  se  uel  per  alium  eandem  rem 

to  him  slaves  whom  he  was  not  bound  to  deliver,  under  the 
idea  that  he  was  bound.  10.  If  the  curator  of  (an  insolvent's) 
goods  has  held  a  sale,  but  not  paid  over  the  proceeds  to  the 
creditors,  Trebatius,  Ofilius  and  Labeo  held  that  those  creditors 
who  were  present  at  the  sale  have  an  action  of  mandate  against 
him,  whilst  those  who  were  not  present  have  an  actio  negotiorum 
gestorum.  But  if  he  sold  in  pursuance  of  the  mandate  of  those 
present,  the  absentees  have  no  actio  negotiorum  gestorum,  except, 
perhaps,  against  those  who  gave  the  mandate  to  the  curator, 
on  the  ground  of  their  being  negotiorum  gestores  of  the  absentees. 
If,  however,  they  gave  that  mandate  in  the  belief  that  they  were 
the  only  creditors,  an  actio  in  factum  must  be  granted  to  the 
absentees  against  those  who  gave  the  mandate1.  11.  Just  as 
a  man  can  decline  to  undertake  a  commission,  so  when  he 
does  undertake  one  he  must  execute  it,  unless  he  makes  a 
renunciation  (but  he  can  only  renounce  in  such  wise  that  full 
power  is  left  to  the  mandator  of  doing  the  same  business  con- 


1  Paulus  gives  reasons  against  the  negotiorum  gestores  with  the  curator 

opinion    advanced     by     Trebatius,  for  their  agent.     If,  however,  they 

Ofilius  and  Labeo.     The  actio  nego-  thought  themselves  the  only  credi- 

tioritm  gestorum  in  his  opinion  can  tors,    they  are  not  negotiorum  ges- 

never  be  brought  against  the  curator.  tores,  for   there  cannot  be  a   ncgo- 

It  may  perhaps  be  brought  against  tiorum    gestio    without      intention; 

the  creditors  present  at  the  sale ;  for,  still  the  absent  creditors  have  suffered 

if    they   knew   of  the  existence    of  wrong  through  no  fault  of  their  own, 

other  creditors,  they  acted  on  their  and  so   there  is  an  actio  in  factum 

behalf  without  authority,  and  so  are  against  those  who  caused  it. 
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commode  explicandi)  aut  si  redundet  in  earn  captio  qui  sus- 
cepit  mandatum.     et  quidem  si  is  cui  mandatum  est  ut  aliquid 

mercaretur  mercatus  non  sit  neque  renuntiauerit  so  non  emptu- 
rum,  idque  sua  non  alterius  culpa  fecerit,  mandati  actione 
teneri  eum  conuenit:  hoc  amplius  tenebitur,  sicuti  Melaquoqiie 
scripsit,  si  eo  tempore  per  fraudem  renuntiauerit,  cum  iam  recte 
emere  non  posset. 

23.  Hermogenianus  libro  secundo  iuris  epitomarum. 
Sane  si  ualetudinis  aduersae  uel  capitalium  inimicitiarum. 

24.  Paulus  libro  secundo  sententiarum.  seu  ob  inanes 
rei  actiones. 

25.  HERMOGENIANUS  libro  secundo  iuris  epitomarum.  seu 
ob  aliam  iustam  causam  excusationes  alleget,  audiendus  est. 

26.  Paulus  libro  trigensimo  secundo  ad  edictum.  Inter 
causas  omittendi  mandati  etiam  mors  mandatoris  est:  nam 
mandatum  soluitur  morte.  si  tamen  per  ignorantiam  impletum 
est,  competere  actionem  utilitatis  causa  dicitur.     Iulianus  quo- 

veniently,  either  by  himself  or  by  another  person),  or  if  the 
inconvenience  of  fulfilment  by  the  mandatarius  becomes  ex- 
cessive. And  so  if  the  person  commissioned  to  buy  anything, 
has  not  bought  it,  and  did  not  send  notice  that  he  should  not 
buy  it,  and  acted  thus  through  his  own  fault,  and  not  through 
the  fault  of  the  other  party,  it  is  right  that  he  should  be  liable 
to  an  action  of  mandate.  And  beyond  this  he  will  be  liable, 
as  Mela  also  has  stated,  if  he  fraudulently  made  renunciation 
at  a  time  when  it  was  no  longer  possible  to  buy  with  profit 

23.  Hermogenianns.  Certainly,  if  he  alleges  the  excuse  of 
ill-health,  or  deadlv  enmity, 

24.  Paulus.  Or  the  futility  of  actions  in  the  matter  (being 
brought  by  or  against  him1). 

25.  Htrmogenianus.  Or  excuses  on  any  other  just  ground, 
he  must  be  listened  to. 

26.  Paulus.  Amongst  the  causes  for  neglecting  to  execute 
a  mandate  is  also  the  death  of  the  mandator :  for  a  mandate 
is  dissolved  by  death.  If,  however,  it  is  executed  in  ignorance 
(of  the  death),  it  is  for  convenience  ruled  that  the  action2 
can  be  brought.     Julian  has  also  put  it  thus  :  that  by  the  death 


1  Because,  for  instance,  the  man-       bankrupt  or  a  pauper. 
dator  or  mandatarius  has  become  a  ■  Sc.  actio  mandati  contraria. 
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que  scripsit  mandatoris  morte  solui  mandatum,  sed  obligatio- 
nem  aliquando  durare.  (1.)  Si  quis  debitori  suo  mandauerit, 
ut  Titio  solueret,  et  debitor  mortuo  eo,  cum  id  ignoraret, 
soluerit,  liberari  eum  oportet.  (2.)  Abesse  intellegitur  pecunia 
fideiussori  etiam  si  debitor  ab  eo  delegatus  sit  creditori,  licet  is 
soluendo  non  merit,  quia  bonum  noraen  facit  creditor,  qui  ad- 
mittit  debitorem  delegatum.  (3.)  Si  is,  qui  fideiussori  donare 
uult,  creditorem  eius  habeat  debitorem  suum  eumque  liberauerit, 
continuo  aget  fideiussor  mandati,  quatenus  nihil  intersit,  utrum 
nummos  soluerit  creditori  an  eum  liberauerit.  (4.)  Praeterea 
sciendum  est  non  plus  fideiussorem  consequi  debere  mandati 
iudicio,  quam  quod  soluerit.  (5.)  Mandatu  tuo  fideiussi  decern 
et  procuratori  creditoris  solui :  si  uerus  procurator  fuit,  statim 
mandati  agam:  quod  si  procurator  non  est,  repetam  ab   eo. 

of  the  mandator  the  mandate  is  brought  to  an  end,  though 
the  obligation  sometimes  continues.  1.  If  a  man  has  author- 
ized his  debtor  to  pay  the  money  to  Titius,  and  the  debtor  has 
paid  after  his  death,  not  knowing  that  he  was  dead,  he  ought 
to  be  absolved.  2.  A  surety  is  considered  to  lose  money, 
when  a  debtor  has  been  delegated  by  him  to  the  creditor,  even 
though  that  delegated  debtor  prove  insolvent;  for  a  creditor 
by  accepting  a  delegated  debtor,  treats  his  debt  as  good1. 
3.  When  any  one  who  wishes  to  confer  a  gift  on  a  surety 
has  the  surety's  creditor2  for  his  own  debtor  and  acquits  him, 
the  surety  can  at  once  bring  an  action  of  mandate  (against  his 
principal),  because  it  is  the  same  thing  whether  the  surety  pays 
the  money  to  the  creditor  or  gets  (his  principal)  acquitted  from 
the  debt.  4.  We  must  further  take  note  that  a  surety  cannot 
by  action  of  mandate  recover  more  than  he  has  paid.  5.  I 
became  surety  by  your  direction  for  ten  aurei,  and  paid  the 
money  to  an  agent  of  the  creditor :  if  he  really  was  an  agent, 
I  can  at  once  bring  an  action  of  mandate  (against  you),  but 

1    When    the  debitor  delegatus  is  time  of  the  delegation.     The  action 

accepted  by  the  creditor  there  is  a  of  the  creditor  is,  after  his  accept- 

novation.     The  surety  has  effected  ance  of  the  new  security,  against  the 

the  discharge  of  his  principal,  against  surety  only  :  and  the  surety  has  the 

whom  no  action  can  thenceforward  actio  contraria  mandati  against  his 

be    brought.     Therefore  it  is  ruled  principal. 

"  abesse     pecuniam     mandatario  "  2  Sc.  the  creditor  of  the  man  for 

whether  the  delegated  debt  can  1  e  whom  the  surety  has  bound  himself, 

got  in  or  not,  for  the  creditor  clearly  who    is,    of    course,    indirectly    the 

accepted  the  debt  as  valuable  at  the  creditor  of  the  surety. 
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(6.)  Non  omnia,  quae  impensurus  non  fuit,  mandator!  imputabit, 
ueluti  quod  spoliatus  sit  a  latronibus  aut  naufragio  res  amiserit 
uel  languore  suo  suorumque  adprehensus  quaedam  eroga- 
uerit :  nam  haec  magis  casibus  quam  mandato  imputari  oportet. 
(7.)  Sed  cum  seruus,  quern  mandatu  meo  emeras,  furtum  tibi 
fecisset,  Neratius  ait  mandati  actione  te  consecuturum,  ut 
seruus  tibi  noxae  dedatur,  si  tamen  sine  culpa  tua  id  acciderit: 
quod  si  ego  scissem  talem  esse  seruum  nee  praedixissem,  ut 
possis  praecauere,  tunc  quanti  tua  intersit,  tantum  tibi  praestari 
oportet.  (8.)  Faber  mandatu  amici  sui  emit  seruum  decern  et 
fabricam  docuit,  deinde  uendidit  eum  uiginti,  quos  mandati 
iudicio  coactus  est  soluere:  mox  quasi  homo  non  erat  sanus, 
emptori  damnatus  est :  Mela  ait  non  praestaturum  id  ei  man- 
datorem,  nisi  posteaquam  emisset   sine    dolo  malo  eius  hoc 

if  he  was  no  agent  I  can  recover  from  him.  6.  (The  mcui- 
datarius)  cannot  charge  on  the  mandator  all  the  expenses 
which  he  would  not  have  incurred ' :  for  instance  any  plun- 
dering by  robbers,  or  loss  by  shipwreck,  or  outlay  caused  by 
his  slaves  or  himself  being  attacked  by  sickness.  For  these 
ought  to  be  set  down  to  accident  rather  than  to  the  mandate. 

7.  But  when  a  slave  whom  you  had  bought  in  compliance  with 
my  mandate  has  committed  a  theft  upon  you,  Neratius  says  that 
by  action  of  mandate  you  can  procure  the  delivery  of  the  slave 
to  you  as  a  noxa,  provided  only  the  occurrence  was  without 
your  fault :  but  if  I  knew  that  the  slave  was  of  that  character, 
and  did  not  inform  you,  so  that  you  might  take  precautions, 
I  am  bound  to  make  good  to  you  the  whole  of  your  loss2. 

8.  A  workman  by  direction  of  his  friend  bought  a  slave  for 
ten  aurei,  and  taught  him  his  trade.  Afterwards  he  sold  him 
for  twenty  aurei,  which  by  an  action  of  mandate  he  was  com- 
pelled to  pay  over  (to  his  friend).  Then  he  had  to  pay 
damages  to  the  purchaser,  because  the  slave  was  unsound3. 
Mela  says  the  mandator  is  not  bound  to  make  this  loss  good 
to  him,  unless  the  slave  began  to  have  the  defect  after  he  had 


1  Sc.  which  he  would  not  have  noxa.  Africanus  held  that  full  corn- 
incurred,  if  he  had  not  undertaken  pensation  must  be  made  to  the  man- 
the  mandate  ;  accidental  rather  than  datarius  even  when  the  mandator 
necessary  consequences  of  his  being  had  no  knowledge  of  the  bad  cha- 
a  mandatarius.  racter  of  the  slave.    D.  47.  1.  63.  s. 

2  I  must  pay  in  full  without  the  3  Sc.  had  to  return  the  purchase 
option  of  delivering  the  slave  as  a  money  in  an  actio  redhibitoria. 
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uitium  habere  coeperit  seruus.  sed  si  iussu  mandatoris  eura 
docuerit,  contra  fore:  tunc  enirri  et  mercedem  et  cibaria  conse- 
cuturum,  nisi  si  ut  gratis  doceret  rogatus  sit. 

27.  Gaius  libro  nono  ad  edictum  prouinciale.  Si  quis 
,  alicui  scripserit,  ut  debitorem  suum  liberet,  seque  earn  pecu- 
niam  quam  is  debuerit  soluturum,  mandati  actione  tenetur. 
(1.)  Si  senium  ea  lege  tibi  tradidero,  ut  eum  post  mortem 
meam  manumitteres,  constitit  obligatio :  potest  autem  et  in  mea 
quoque  persona  agendi  causa  interuenire,  ueluti  si  paenitentia 
acta  seruum  rcciperare  uelim.  (2.)  Qui  mandatum  suscepit,  si 
potest  id  explere,  deserere  promissum  officium  non  debet,  alio- 
quin  quanti  mandatoris  intersit  damnabitur:  si  uero  intellegit 

bought  him,  and  through  no  fault  of  his1.  But  if  he  instructed 
him  by  order  of  the  mandator  the  case  will  be  different ;  for 
then  will  he  recover  his  fees  and  the  cost  of  the  slave's  main- 
tenance, unless  he  was  asked  to  instruct  him  gratuitously. 

27.  Gains.  If  one  man  has  written  to  another,  asking 
him  to  acquit  his  debtor,  and  undertaking  himself  to  pay  the 
money  which  he  owed,  he  is  liable  to  an  action  of  mandate. 
1.  If  I  have  delivered  to  you  a  slave  on  the  understanding 
that  you  are  to  manumit  him  after  my  death,  an  obligation  is 
created.  And  the  right  to  sue  may  arise  even  in  my  own 
proper  person,  for  instance  if  I  change  my  mind  and  wish  to 
have  the  slave  back  again2.  2.  He  who  has  accepted  a  com- 
mission must  not  abandon  the  duty  he  has  undertaken,  if  he 
is  able  to  perform  it ;  otherwise  he  will  have  to  pay  damages 
according  to  the  measure  of  the  mandator's  interest.     But  if 


1  If  the  mandate  was  merely  to  cover  all  his  costs  and  losses,  for  the 
buy  the  slave,  and  the  slave  had  the  second  mandate  implies  an  approba- 
defect  at  the  time  of  purchase,  the  tion  of  the  purchase  made  in  ae- 
whole  of  the  20  aurei  will  be  paid  cordance  with  the  first. 
over  by  the  mandatarius  to  the  man-  2  It  is  a  well-known  rule  of  the 
dator.  and  cannot  be  recovered  by  civil  law  that  an  obligation  cannot 
the  former  when  he  has  to  make  commence  in  the  person  of  the  con- 
compensation  to  the  purchaser  in  tractor's  heir.  Gaius  therefore  shews 
the  actio  rcdhibitoria :  for  the  man-  that  the  obligation  arises  earlier,  for 
datarius  is  clearly  chargeable  with  the  ancestor  might  possibly  have  a 
negligence,  and  the  loss  he  suffers  is  right  to  sue,  and  because  of  this 
occasioned  by  his  own  fault.  If,  possibility  the  obligation  is  con- 
however,  the  mandate  to  instruct  the  sidered  to  pass  to  the  heir  and  not 
slave  was  given  subsequently  to  the  to  commence  in  him. 
purchase,  the  mandatarius  can  re- 
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explere  se  id  ofiicium  non  posse,  id  ipsum  cum  primum  poterit 
debet  mandatori  nuntiare,  ut  is  si  uelit  alterius  opera  utatur: 
quod  si,  cum  possit  nuntiare,  cessauerit,  quanti  mandatoris 
intersit  tenebitur:  si  aliqua  ex  causa  non  poterit  nuntiare, 
securus  erit.  (3.)  Morte  quoque  eius  cui  mandatum  est,  si  is 
integro  adhuc  mandato  decesserit,  soluitur  mandatum  et  ob  id 
heres  eius,  licet  exsecutus  fuerit  mandatum,  non  habet  mandati 
actionem.  (4.)  Impendia  mandati  exsequendi  gratia  facta  si 
bona  fide  facta  sunt,  restitui  omnimodo  debent,  nee  ad  rem 
pertinet,  quod  is  qui  mandasset  potuisset,  si  ipse  negotium 
gereret,  minus  impendere.  (5.)  Si  mandatu  meo  Titio  credideris 
et  mecura  mandati  egeris,  non  aliter  condemnari  debeo,  quam 
si  actiones  tuas,  quas  aduersus  Titium  habes,  mihi  praestiteris. 
sed  si  cum  Titio  egeris,  ego  quidem  non  liberabor,  sed  in  id 
dumtaxat  tibi  obligatus  ero  quod  a  Titio  seruare  non  potueris. 

28.     Ulpianus  libro  quarto  decimo  ad  edictum.     Papini- 
anus  libro  tertio  quaestionum  ait  mandatorem  debitoris  soluen- 

he  perceives  that  he  cannot  perform  it,  he  ought  as  soon  as 
possible  to  give  notice  to  the  mandator,  so  that  he  may,  if  he 
please,  employ  the  services  of  another  person  :  if,  however,  he 
fails  to  give  notice  when  he  could  do  so,  he  will  be  liable  to  the 
amount  of  the  mandator's  interest ;  though  if  for  any  cause  he 
was  unable  to  give  the  notice,  he  will  be  free  from  liability. 
3.  A  mandate  is  also  ended  by  the  death  of  the  ma/idafarius,  if 
he  dies  whilst  the  mandate  is  still  intact;  and  therefore  his  heir, 
even  though  he  has  carried  out  the  mandate,  will  not  have  an 
action  of  mandate1.  4.  Expenses  arising  from  carrying  out  the 
mandate,  if  incurred  in  good  faith,  must  in  all  cases  be  repaid; 
nor  is  it  material  that  the  mandator,  if  he  had  executed  his 
own  business,  would  have  spent  less.  5.  If  on  my  mandate 
you  have  lent  money  to  Titius,  and  sue  me  for  mandate,  I 
ought  not  to  be  condemned  unless  you  make  over  to  me  the 
rights  of  action  which  you  have  against  Titius;  but  if  you  sue 
Titius,  I  am  not  set  free  ;  though  I  am  only  bound  to  you  for 
the  amount  which  you  are  unable  to  recover  from  Titius. 

28.     Ulpian.     Papinian  in  the  third  book  of  his  Questions 
says  that  when  the  mandator  of  a  debtor2  pays  the  debt,  he 


1  His  action,  if  any,  will  be  nego-  2  Sc.  a  person  who  directed  the 

tioruni  gestorum.  creditor  to  lend  to  the  debtor. 
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tern  ipso  iure  reum  non  liberare  (propter  mandatum  enim  suum 
soluit  et  suo  nomine)  ideoque  mandatori  actiones  putat  aduer- 
sus  reum  cedi  debere. 

29.  Idem  libro  septimo  disputationum.  Si  fideiussor  con- 
uentus,  cum  ignoraret  non  fuisse  debitori  numeratam  pecuniam, 
soluerit  ex  causa  fideiussionis,  an  mandati  iudicio  persequi  pos- 
sit  id  quod  soluerit,  quaeritur.  et  si  quidem  sciens  praetermi- 
serit  exceptionem  uel  doli  uel  non  numeratae  pecuniae,  uidetur 
dolo  uersari  (dissoluta  enim  neglegentia  prope  dolum  est) :  ubi 
uero  ignorauit,  nihil  est  quod  ei  imputetur.  pari  ratione  et  si 
aliqua  exceptio  debitori  competebat,  pacti  forte  conuenti  uel 
cuius  alterius  rei,  et  ignarus  hanc  exceptionem  non  exercebit, 
dici  oportet  mandati  ei  actionem  competere:  potuit  enim  atque 
debuit  reus  promittendi  certiorare  fideiussorem  suum,  ne  forte 
ignarus  soluat  indebitum.  (1,)  Non  male  tractabitur,  si,  cum 
ignoraret  fideiussor  inutiliter  se  obligatum,  soluerit,  an  mandati 

does  not  in  strictness  of  the  law  set  the  debtor  free.  For  he 
pays  by  reason  of  his  mandate,  and  on  his  own  account,  and 
therefore  Papinian  thinks  the  (creditor's)  rights  of  action 
against  the  debtor  should  be  assigned  to  him1. 

29.  Ulpian.  Supposing  a  surety  is  sued  and  pays  on 
account  of  his  suretyship,  not  knowing  that  the  money  was 
never  advanced  to  the  debtor,  the  question  is  proposed  whether 
by  action  of  mandate  he  can  recover  what  he  has  paid.  And 
if  he  forbore  to  employ  the  exceptions  doli  mali  or  non  nu- 
meratae pecuniae,  knowing  (that  he  could  employ  them),  he  is 
considered  to  have  acted  fraudulently,  because  gross  negligence 
is  almost  the  same  as  fraud  :  but  if  he  was  ignorant,  no  blame 
attaches  to  him.  On  like  principle,  if  any  exception  was 
competent  to  the  debtor,  pacti  conventi  for  instance,  or  any 
other,  and  through  ignorance  he  failed  to  make  use  of  this 
exception,  we  must  admit  that  he  can  bring  an  action  of 
mandate.  For  the  promiser  could  and  ought  to  have  informed 
the  surety,  to  prevent  him  in  his  ignorance  paying  what  was 
not  due.  1.  It  will  be  proper  to  consider  whether  a  surety  has 
an  action  of  mandate,  when  he  has  paid  because  he  was  unaware 

1  By  giving  a  mandate  to  the  ere-  he  pays  to  fulfil  his  suretyship  rather 

ditor  to  lend  to  the  debtor,  he  makes  than  to  clear  off  the  debt,   and  so 

himself  surety  for  the  latter.    When  the   legal    consequences  are    those 

therefore  he  has  to  pay  the  money,  stated  in  the  text. 
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actionem  habeat.  et  si  quidem  factum  ignorauit,  recipi  igno- 
rantia  eius  potest,  si  uero  ius,  aliud  dici  debet.  (2.)  Si,  cum 
debitor  soluisset,  ignarus  fideiussor  soluerit,  puto  eum  mandati 
habere  actionem  :  ignoscendum  est  enim  ei,  si  non  diuinauit 
debitorem  soluisse  :  debitor  enim  debuit  notum  facere  fideius- 
sori  iam  se  soluisse,  ne  forte  creditor  obrepat  et  ignorantiam 
eius  circumueniat  et  excutiat  ei  summam  in  quam  fideiussit. 
(3.)  Hoc  idem  tractari  et  in  fideiussore  potest,  si,  cum  soluisset, 
non  certiorauit  reum,  et  sic  deinde  reus  soluit  quod  soluere  eum 
non  oportebat.  et  credo,  si,  cum  posset  eum  certiorare,  non 
fecit,  oportere  mandati  agentem  fideiussorem  repelli :  dolo  enim 
proximum  est,  si  post  solutionem  non  nuntiauerit  debitori :  ce- 
dere  autem  reus  indebiti  actione  fideiussori  debet,  ne  duplum 
creditor  consequatur.  (4.)  Quaedam  tamen  etsi  sciens  omittat 
fideiussor,  caret  fraude,  ut  puta  si  exceptionem  procuratoriam 

that  he  was  not  legally  bound.  And  if  indeed  he  was  ignorant 
of  a  fact,  his  ignorance  can  be  taken  into  account ;  but  if  of 
law,  we  must  say  the  contrary.  2.  If  the  surety  has  paid 
without  knowledge  that  the  debtor  had  already  paid,  I  think 
he  has  an  action  of  mandate1:  for  he  must  be  excused  for  not 
knowing  by  intuition  that  the  debtor  had  paid :  since  the 
debtor  ought  to  have  notified  to  the  surety  that  he  had  already 
paid,  lest  the  creditor  possibly  might  act  deceitfully,  and  taking 
advantage  of  his  surety's  ignorance  exact  from  him  the  amount 
for  which  he  had  become  surety.  3.  The  same  case  may  be 
also  considered  with  reference  to  the  surety,  viz.  when  he  has 
paid  and  not  informed  the  principal,  and  thereupon  the  principal 
pays  what  he  was  not  bound  to  pay :  and  I  think  if  he  did  not 
inform  him  when  he  was  able  to  do  so,  the  surety  ought  to  be 
defeated  when  he  brings  the  action  of  mandate  :  for  it  is  akin 
to  fraud  if  he  did  not  inform  the  creditor  after  he  had  paid  ; 
the  principal,  however,  ought  to  make  over  to  the  surety  his 
condictio  indebiti,  to  prevent  the  creditor  obtaining  double. 
4.  But  a  surety  is  clear  of  fraud,  even  though  he  knowingly 
omits  some  defences  :  for  instance  if  he  fails  to  make  use  of 
the  except io  firocuratoria'2,  whether  wilfully  or  ignorantly  :  since 


1    Provided  he  is  ready  to  make       paragraph. 
over  to  the  debtor  his  condictio  in-  2  Just.  Inst.  iv.  13.  n.     See  also 

debiti.     See   the   end   of  the    next       Gai.  Comin.  iv.  124. 
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omisit  siue  sciens  slue  ignarus  :  cle  bona  fide  enim  agitur,  cui 
non  congruit  de  apicibus  iuris  disputare,  sed  de  hoc  tantum, 
debitor  fuerit  nee  ne.  (5.)  In  omnibus  autem  uisionibus,  quae 
praepositae  sunt,  ubi  creditor  uel  non  numeratam  pecuniam 
accipit  uel  numeratam  iterum  accepit,  repetitio  contra  eum 
competit,  nisi  ex  condemnatione  fuerit  ei  pecunia  soluta :  tunc 
enim  propter  auctoritatem  rei  iudicatae  repetitio  quidem  cessat, 
ipse  autem  stellionatus  crimine  propter  suam  calliditatem  plec- 
tetur.  (6.)  Fideiussor,  si  solus  tempore  liberatus  tamen  sol- 
uerit  creditori,  recte  mandati  habebit  actionem  aduersus  reum  : 
quamquam  enim  iam  liberatus  soluit,  tamen  fidem  impleuit  et 
debitorem  liberauit :  si  igitur  paratus  sit  defendere  reum  aduer- 
sus creditorem,  aequissimum  est  mandati  iudicio  eum  quod 
soluit  reciperare.     et  ita  Iuliano  uidetur. 

the  action  (of  mandate)  is  a  bonae  fidei  one,  wherein  it  is  not 
proper  to  dwell  upon  the  niceties  of  the  law,  but  on  the  mere 
question  whether  a  man  is  a  debtor  or  not.  5.  In  all  the 
cases  which  have  been  suggested,  where  the  creditor  either 
receives  money  which  he  has  never  paid,  or  receives  twice 
over  what  he  has  paid,  recovery  from  him  is  allowed,  unless 
the  money  was  paid  to  him  by  reason  of  a  judgment ;  for 
in  that  case  recovery  indeed  is  impossible  on  account  of  the 
binding  force  of  the  judgment,  but  the  creditor  can  be  punished 
for  stellionate1  on  the  score  of  his  fraud.  6.  If  a  surety, 
discharged  merely  by  lapse  of  time,  pays  the  creditor,  he  can 
properly  bring  an  action  of  mandate  against  his  principal. 
For  although  he  paid  when  in  fact  he  was  discharged,  yet 
he  fulfilled  his  trust,  and  set  the  debtor  free.  If  therefore  lie 
was  ready  to  protect  his  principal  against  the  creditor,  it  is 
very  proper  that  he  should  recover  by  action  of  mandate  what 
he  paid.     And  so  Julian  thinks2. 


1  Persons  who  have  acted  fraudu-  pian  in  D.  47.  20.  3.  1.  Stellionatus 
lently  can  be  proceeded  against  for  therefore  bore  no  slight  resemblance 
stellionatus,  if  no  other  charge  can  to  the  old  English  notion  of  "  mis- 
be  preferred  against  them.     For  in  demeanour." 

criminal     prosecutions     stellionatus  2  The  surety  is  not  bound  to  make 

takes  the  place  which  the  action  de  use  of  an  exception  which  is  contrary 

ilolo   holds   in    civil    suits.     Hence  to  morality  and  good  faith,  although 

whenever  a  crime  has  no  name,  the  warranted  by  the  letter  of  the  law. 

charge  is  laid  as  stellionatus.     Ul-  See  Introd.  p.  6.  (iv.  c.) 

W.  4 
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30.  Iplianus  libro  tertio  decimo  digestorum.  Si  homi- 
n em  tibi  dedero,  ut  eum  manuimtteres,  et  postea  procurator 
meus  prohibuerit  ne  manumitteres,  an  mandati  agere  possim, 
si  tu  eum  manumiseris?  respondi,  si  procurator  iustam  causam 
habuit  interpellandi  manumissionem  serui,  quern  in  hoc  solum 
acceperam,  ut  manumitterem,  ueluti  si  compererit  eum  postea 
falsas  rationes  confecisse,  insidias  uitae  prions  domini  struxisse, 
tenebor,  nisi  denuntiationi  procurator^  paruero  :  si  uero  nulla 
iusta  causa  procuratori  fuit  denuntiandi  ne  senilis  manumitte- 
retur,  non  poterit  mecum  agi,  quamuis  ad  iibertatem  eum  per- 
cluxerim. 

31.  Idem  'libro  quarto  decimo  digestorum.  Si  negotia 
mea  mandauero  gerenda  ei,  qui  ■mihi  actione  in  quadruplum 
tenebatur,  post  annum  uero  in  simplum,  etsi  post  annum  cum 
CO  mandati  again,  praestare  mihi  quadruplum  debebit :  nam 
qui  alterius  negotia  administranda  suscipit,  id  praestare  debet 
in  sua  persona  quod  in  aliorum. 

30.  Julian.  If  I  delivered  to  you  a  slave  that  you  might 
manumit  him,  and  afterwards  my  agent  forbade  you  to  manu- 
mit him,  can  I  bring  an  action  of  mandate  if  you  manumit 
him?  I  replied  :  if  the  agent  had  just  grounds  for  prohibiting 
the  manumission  of  the  slave,  whom  I  had  received  for  the 
mere  purpose  of  manumission  (if,  for  instance,  he  subsequently 
discovered  that  the  slave  had  falsified  his  accounts,  or  plotted 
against  the  life  of  his  former  master),  I  shall  be  liable,  unless 
I  took  notice  of  his  prohibition ;  but  if  the  agent  had  no  just 
grounds  for  forbidding  the  slave  to  be  manumitted,  there  can 
be  no  action  against  me,  although  I  made  him  free. 

31.  Julian.  If  I  have  entrusted  the  management  of  my 
business  to  a  man  who  was  liable  to  me  in  an  action  for 
fourfold  (within  the  year),  and  for  the  simple  value  after  the 
year,  although  I  sue  him  for  mandate  after  the  year  has  ex- 
pired, he  will  be  bound  to  pay  me  fourfold:  for  he  who  un- 
dertakes the  management  of  another  man's  business  ought 
to  pay  on  his  own  account  as  he  would  pay  on  account  of 
t  lird  parties1. 


1  If  the  clement  of  time  had  been  from  a  third  party,  and  therefore 
so  important,  the  agent  would  have  ought  to  have  paid  early  himself, 
made   early    demand    for  payment       Hence  he  is  guilty  of  negligence, 
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32.  Idem  libro  tertio  ad  Urseium  Ferocem.  Si  heredita- 
tem  aliter  aditurus  non  esscm  quam  cautum  mihi  fuisset  dam- 
num praestari  et  hoc  mandatum  intercessisset,  fore  mandati 
actionem  existimo.  si  quis  autem  mandauerit  alicui,  ne  lega- 
tum  a  se  repellat,  longe  ei  dissimile  esse  :  nam  legatum  adqui- 
situm  numquam  illi  darano  esse  potuit :  hereditas  interdum 
damnosa  est.  et  in  summa  quicumque  contractus  tales  sunt, 
ut  eorum  nomine  fideiussor  obligari  posset,  et  mandati  obli- 
gationem  consistere  puto  :  neque  enim  multo  referre,  praesens 
quis  interrogatus  fideiubeat  an  absens  uel  praesens  mandet. 
praeterea  uolgo  animaduertere  licet  mandatu  creditorum  here- 
ditates  suspectas  adiri,  quos  mandati  iudicio  teneri  procul 
dubio  est. 

33.  Idem  libro  quarto  ex  Minicio.  Rogatus  ut  fideiuberet, 
si  in  minorem  summam  se  obligauit,  recte  tenetur :  si  in  maio- 
rem,  Iulianus  uerius  putat,  quod  a  plerisque  responsum  est,  eum 

32.  Julian.  If  I  had  no  intention  of  entering  upon  an 
inheritance  without  a  guarantee  being  given  me  that  all  loss 
should  be  made  good  (to  me),  and  a  mandate  to  that  effect 
was  given,  I  hold  that  an  action  of  mandate  can  be  brought. 
But  if  one  man  gave  a  mandate  to  another  not  to  refuse  a 
legacy,  that  is  a  very  different  matter;  for  the  acquisition  of 
a  legacy  can  in  no  case  prove  a  loss  to  him,  whereas  an  in- 
heritance is  sometimes  detrimental.  In  a  word,  whenever 
contracts  are  such  that  a  man  could  be  bound  as  surety  for 
them,  I  think  that  there  can  also  be  an  obligation  of  mandate ; 
for  it  is  not  very  material  whether  a  man  is  present  and  on 
being  asked  becomes  surety,  or  is  absent  or  present  and  gives 
a  mandate.  Moreover,  Ave  may  remark  that  doubtful  inherit- 
ances are  usually  taken  up  on  the  mandate  of  creditors,  and 
there  is  not  the  least  doubt  that  these  creditors  are  liable  in  an 
action  of  mandate. 

33.  Julian.  A  person  asked  to  become  surety  is  legally 
bound  if  he  engages  himself  for  a  smaller  sum  (than  that 
named)  :  if  he  binds  himself  for  a  larger  sum,  Julian  assents 
to  the  opinion  generally  given,  that  he  who  has  become  surety 


and    "tarn    dolum    quam    culpam,  and  quod  nidus  causa  are  for  four- 

sumptuum  ratione  bona  fide  habita  fold  within  the  year,    and   for   the 

praestare  necesse  est."  C.  4.  35.11.  simple  value  afterwards.    Just.  Inst. 

See  also  C.  4.  35.  13.     The  actions  IV.  1.  pr.  ;  D.  3.  6.  1  pr.  ;  D.  4.  1. 

tv  bonorutn  raptorum,  dc  calumnia,  14.  1. 


52  Digest  XVI L  i.  [34— 

qui  maiorem  summam  quam  rogatus  erat  fideiussisset,  hactenus 
mandati  actionem  habere  quatenus  rogatus  esset,  quia  id  fe- 
cisset  quod  mandatum  ei  est :  nam  usque  ad  earn  summam  in 
quam  rogatus  erat  fidem  eius  spectasse  uidetur  qui  rogauit. 

34.  Africanus  libro  octauo  quaestionum.  Qui  negotia 
Lucii  Titii  procurabat,  is,  cum  a  debitoribus  eius  pecuniam 
exegisset,  epistulam  ad  eum  emisit,  qua  significaret  certam 
summam  ex  administratione  apud  se  esse  eamque  creditam  sibi 
se  debiturum  cum  usuris  semissibus  :  quaesitum  est,  an  ex  ea 
causa  credita  pecunia  peti  possit  et  an  usurae  peti  possint. 
respondit  non  esse  creditam  :  alioquin  dicendum  ex  omni  con- 
tractu nuda  pactione  pecuniam  creditam  fieri  posse,  nee  huic 
simile  esse,  quod,  si  pecuniam  apud  te  depositam  conuenerit  ut 
creditam  habeas,  credita  fiat,  quia  tunc  nummi,  qui  mei  erant, 
tui  fiunt :  item  quod,  si  a  debitore  meo  iussero  te  accipere  pe- 
cuniam, credita  fiat;  id  enim  benigne  receptum  est.     his  argu- 

for  a  greater  sum  than  he  was  asked  to  guarantee  has  an 
action  of  mandate  up  to  the  amount  for  which  he  was  asked, 
because  he  has  performed  that  for  which  he  had  a  commission. 
For  as  far  as  the  amount  for  which  he  was  asked  he  seems  to 
put  his  dependence  on  the  man  who  asked  him. 

34.  Africanus.  A  person  who  managed  the  business  of 
Lucius  Titius,  having  got  in  money  from  his  debtors,  wrote 
to  him  a  letter,  in  which  he  stated  that  he  held  a  certain  sum 
on  account  of  the  business  he  had  managed,  and  would  owe 
it  as  though  it  were  money  lent  to  him  at  interest  of  six  per 
cent,  per  annum.  It  was  asked  whether  under  the  circum- 
stances an  action  for  money  lent  could  be  brought,  and 
whether  the  interest  could  be  demanded.  It  was  answered, 
that  there  was  no  loan  ;  otherwise  we  should  have  to  allow 
that  a  loan  may  originate  from  any  contract  by  mere  agree- 
ment1. And  it  is  no  parallel  case  that  when  an  agreement 
is  made  for  money  deposited  with  you  to  be  converted  into 
a  loan,  a  loan  is  created:  because  in  that  instance  money  which 
was  mine  becomes  yours2.  Nor  (is  it  a  parallel)  that  if  I  have 
ordered  you  to  receive  money  from  my  debtor,  there  is  a  loan 

1  Mututim  or  creditam  is  a  real  combined  transmute  the  ownership, 
contract,  so  that  mere  consent  is  not  But  in  the  case  of  Lucius  Titius' 
enough.  agent,  the  money  is  never  Titius'  at 

2  In  this  instance  the  intent  to  all;  there  is  a  debt  owing  to  Titius, 
alienate  is  superadded  to  a  previous  but  the  money  which  the  agent  re- 
delivery,   and    the    act   and   intent  ceives  from  the  debtor  is  his  own. 
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mentum  esse  eum,  qui,  cum  mutuam  pecuniam  dare  uellet, 
argentum  uendendum  dedisset,  nihilo  magis  pecuniam  creditam 
recte  petiturum  :  et  tamen  pecuniam  ex  argento  redactam  peri- 
culo  eius  fore  qui  accepisset  argentum.  et  in  proposito  igitur 
dicendum  actione  mandati  obligatum  fore  procuratorem,  ut, 
quamuis  ipsius  periculo  nummi  fierent  tamen  usuras,  de  quibus 
conuenerit,  praestare  debeat.  (1.)  Cum  heres  ex  parte  esses, 
mandaui  tibi,  ut  praedium  hereditarium  mihi  emeres  certo  pre- 
tio  :  emisti.  pro  coheredum  quidem  partibus  non  dubie  man- 
dati actio  est  inter  nos.  pro  tua  autem  parte  posse  dubitari 
ait,  utrumne  ex  empto  an  mandati  agi  oporteat :  neque  enim 
sine  ratione  quern  existimaturum  pro  hac  parte  sub  condicione 
contractam  emptionem.    quod  quidem  maxime  quaeri  pertinere 

created:  for  this  has  been  allowed  for  convenience  sake1.  It 
is  a  confirmation  of  our  statements  that  a  man  who  has  de- 
livered silver  to  be  sold,  with  the  intent  of  lending  the  proceeds 
of  the  sale2,  cannot  any  more  (than  Titius)  sue  effectually  for 
money  lent3,  and  yet  the  money  obtained  by  (selling)  the  silver 
will  be  at  the  risk  of  the  man  who  received  the  silver4.  And 
therefore  in  the  case  before  us  we  must  decide  that  the  agent 
will  be  liable  in  an  action  of  mandate,  so  that  although  the 
money  was  at  his  risk,  he  must  still  make  good  the  interest 
according  to  his  agreement5.  1.  You  were  a  co-heir  and  I 
commissioned  you  to  buy  for  me  at  a  specified  price  a  field 
forming  part  of  the  inheritance  :  you  bought  it.  With  regard 
to  the  shares  of  your  co-heirs  there  is  clearly  an  action  of 
mandate  between  us  :  but  as  to  your  own  part  a  doubt  may 
exist  whether  the  proceedings  should  be  ex  cmpto  or  ex  man- 
dato.  For  one  may  consider  not  unreasonably  that  as  to 
this  part  there  is  a  conditional"'  contract  of  purchase.  And 
the  importance  of  the  question,  says  he,  turns  on  this  :  sup- 

1  In  this  case  it  is  true  that  I  do       though  not  for  loan. 


fa' 


not  deliver,  but  the  debtor  delivers;  5  As  the  contract  is  ruled  to  be 

and    therefore    there   is  delivery  to  mandate,  and  therefore  a  bonae  fuLi 

you  through  him  as  my  agent.    This  contract,  interest  can  be  demanded ; 

delivery  separates  the  case  from  the  whereas  in  mutuum,  which  is  stricti 

one  under  discussion.  juris,  interest  is  not  allowed.     The 

2  Sc.  to  the  agent  who  effects  the  pactum   adjectum   for  retaining   tin- 
sale,  money  is  treated  as  part  and  parcel 

'■'•    Ulpian    says  just  the  contrary  of  the  original  mandate, 

in  a  precisely  similar  case  discussed  6  The  condition  being  thewilling- 

in  D.  12.  1.  11.  pr.  ness   of  the   co-heirs    to   sell   their 

4  lie  will  be  liable  for  mandate,  interest. 
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ait,  ut,  si  forte  prius  quam  emptio  fieret  decesserim  et  tu,  cum 
scires  me  decessisse,  propter  mandatum  meum  alii  uendere  no- 
lueris,  an  heres  meus  eo  nomine  tibi  sit  obligatus ;  et  retro,  si 
alii  uendideris,  an  heredi  meo  tenearis.  nam  si  quidem  sub 
condicione  emptio  facta  uidetur,  potest  agi,  quemadmodum  si 
quaeuis  alia  condicio  post  mortem  exstitisset :  sin  uero  perinde 
mandati  agendum  sit,  ac  si  alienum  fundum  emi  mandassem, 
morte  insecuta,  cum  id  scieris,  resoluto  mandato  nullam  tibi 
actionem  cum  herede  meo  fore,  sed  et  si  mandati  agendum 
esset,    eadem    praestanda    quae    praestarentur    si    ex    empto 


ageretur. 


35.  Neratius  libro  quinto  membranarum.  Si  fundum, 
qui  ex  parte  tuus  est,  mandaui  tibi  ut  emeres  mihi,  uerum  est 
mandatum  posse  ita  consistere,  ut  mihi  ceteris  partibus  re- 
demptis  etiam  tuam  partem  praestare  debeas.     sed  si  quidem 

posing  I  should  die  before  the  purchase  is  effected1,  and  you, 
knowing  of  my  death,  declined  to  sell  to  another  person  be- 
cause of  the  mandate,  would  my  heir  therefore  be  under 
liability  to  you ;  and  conversely,  if  you  sold  to  another,  would 
you  be  under  liability  to  my  heir?  For  if  we  consider  that 
there  was  a  conditional  purchase,  an  action  (ex  empto)  can 
be  brought,  just  as  it  could  if  any  other  condition  came  to 
pass  after  my  death  :  but  if  the  proceedings  are  to  be  by 
actio  mandati,  in  like  manner  as  they  would  be  if  I  had  given 
a  mandate  to  buy  a  stranger's  field,  then,  on  your  knowing 
of  my  death  having  happened,  the  mandate  was  dissolved, 
and  there  can  be  no  action  between  you  and  my  heir.  But 
even  if  we  grant  that  the  action  must  be  ex  mandato,  the  same 
duties  must  be  performed  as  would  be  exigible  if  the  action 
were  ex  empto2. 

35.  Neratius.  If  I  have  commissioned  you  to  buy  for 
me  a  field  which  is  partly  yours,  it  is  possible  for  the  mandate 
to  be  so  framed  that  after  buying  the  shares  of  the  others  you 
are  to  be  under  obligation  to  deliver  to  me  your  own.     And 

1  Sc.  the  purchase  of  the  share  of  that  the  actio  mandati  in  this  special 
the  mandatarius.  We  must  not  sup-  instance  is  not  barred  by  the  death 
pose  the  mandator's  death  to  occur  of  the  mandator.  If  this  be  the 
before  the  shares  of  the  other  heirs  meaning  (and  no  better  can  be  sug- 
have  been  bought ;  for  then  the  man-  gested,  as  far  as  I  can  see)  the  die- 
date  is  clearly  revoked,  the  death  tion  of  Africanus  is  needlessly 
having  taken  place  re  Integra.  roundabout. 

-  Pothier  understands  this  to  mean 
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certo  pretio  emendas  eas  mandauerim,  quanticumque  aliorum 
partes  redemeris,  sic  et  tua  pars  coartabitur,  ut  non  abundet 
mandati  quantitatem,  in  quam  tibi  emendum  totvtm  mandaui  : 
sin  autem  nullo  certo  pretio  constituto  emere  tibi  mandauerim 
tuque  ex  diuersis  pretiis  partes  cetcrorum  redemeris,  et  tuam 
partem  uiri  boni  arbitratu  aestimato  pretio  dari  oportet. 

36.  Iauolenus  libro  septimo  ex  Cassio.  Ita  ut  omnes 
summas  maiores  et  minores  coaceruet  et  ita  portionem  ei  qui 
mandatum  suscepit  praestet.  quod  et  plerique  probant.  (1.) 
Simili  modo  et  in  ilia  specie,  ubi  cer-to  pretio  tibi  emere  man- 
daui et  aliarum  partium  nomine  commode  negotium  gessisti  et 
uilius  emeris,  pro  tua  parte  tantum  tibi  praestatur  quanti  inter- 
est tua,  dummodo  intra  id  pretium  quod  mandato  continetur. 
quid  enim  net,  si  exiguo  pretio  hi,  cum  qu-ibus  tibi  communis 
fundus  erat,  rem  abicere  uel  necessitate  rei  familiaris  uel  alia 
causa  cogerentur  ?  non  etiam  tu  ad  idem  dispendium  deduceris. 
sed  nee  lucrum  tibi  ex  hac  causa  adquirere  debes,  cum  manda- 

if  I  commissioned  you  to  buy  the  shares  of  the  others  at  a 
fixed  price1,  then  at  whatever  cost  you  buy  them,  your  own 
share  must  be  so  kept  down  in  price  as  not  to  exceed  the 
amount  of  the  mandate  at  which  I  commissioned  you  to  buy 
the  whole.  But  if  I  commissioned  you  to  buy  without  fixing 
a  price,  and  you  purchase  the  shares  of  the  others  for  various 
amounts,  you  will  have  to  deliver  your  own  share  also-  at  the 
price  assessed  by  an  honest  man. 

36.  Javolcnus.  So  that  he  is  to  take  the  average  of  the 
prices,  great  and  small,  and  the  viandatarius  shall  deliver  his 
own  share  to  him  at  that  valuation.  And  this  is  the  rule 
generally  approved.  1.  So  also  in  the  case  where  I  have 
commissioned  you  to  buy  at  a  specified  price1,  if  you  have 
managed  the  business  advantageously  so  far  as  the  other 
shares  are  concerned,  and  bought  them  cheaply;  (still)  for 
your  own  share  that  amount  only  is  paid  to  you  which  mea- 
sures your  interest,  keeping  the  amount  within  the  price  men- 
tioned in  the  mandate.  For  what  would  be  the  result  if  those 
with  whom  you  own  the  field  in  common  were  compelled  to 
throw  away  their  property,  either  through  family  difficulties,  or 
through  any  other  cause  ?  You  would  not  be  compelled  to  make 
the  same  sacrifice.     And  so  too  you  ought  not  to  make  a  gain 

1  A  specified  price  for  the  whole  field. 
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turn  gratuitum  esse  debet :  neque  enim  tibi  concedendum  est 
propter  hoc  uenditionem  impedire,  quod  animosiorem  eius  rei 
emptorem  esse  quam  tibi  mandatum  est  cognoueris.  (2.)  Quod 
si  fundum,  qui  per  partes  uenit,  emendum  tibi  mandassem,  sed 
ita,  ut  non  aliter  mandato  tenear,  quam  si  totum  fundum 
eareres  :  si  totum  emere  non  potueris,  in  partibus  emendis  tibi 
negotium  gesseris  (siue  habueris  in  eo  fundo  partem  siue  non) 
et  eueniet,  ut  is  cui  tale  mandatum  datum  est  periculo  suo  in- 
terim partes  emat  et,  nisi  totum  emerit,  ingratus  eas  retineat. 
nam  propius  est,  ut  cum  huiusmodi  incommodis  mandatum 
suscipi  possit,  praestarique  officium  et  in  partibus  emendis  per- 
inde  atque  in  toto  debeat  ab  eo,  qui  tale  mandatum  sua  sponte 
suscepit.  (3.)  Quod  si  mandassem  tibi,  ut  fundum  mihi  erne- 
res,  non  addito  eo,  ut  non  aliter  mandato  tenear,  quam  si  totum 
emeres,  et  tu  partem  uel  quasdam  partes  eius  emeris,  turn  habe- 
bimus  sine  dubio  inuicem  mandati  actionem,  quamuis  reliquas 
partes  emere  non  potuisses. 

out  of  such  circumstances,  for  a  mandate  should  be  gratuitous : 
neither  ought  you  to  be  allowed  to  throw  obstacles  in  the  way 
of  the  sale,  because  of  your  knowledge  that  the  purchaser  is 
bent  on  buying  even  at  a  price  in  excess  of  the  mandate  he 
gave  you.  2.  Supposing  I  commissioned  you  to  buy  land 
which  is  being  sold  in  lots,  on  terms  nevertheless  that  I  am 
not  to  be  liable  for  my  mandate  unless  you  buy  the  whole  of 
the  land ;  then,  if  you  could  not  buy  the  whole,  you  acted  for 
yourself  in  buying  the  lots,  whether  you  had  a  share  of 
ownership  in  the  land  or  not;  and  it  will  result  that  a  man 
to  whom  such  a  mandate  has  been  given  buys  the  lots  for  the 
time  at  his  own  risk,  and  unless  he  buys  the  whole  must  keep 
them  contrary  to  his  wish.  For  it  is  possible  for  a  mandate 
to  be  undertaken  subject  to  these  risks,  and  any  one  who 
voluntarily  undertakes  such  a  mandate  ought  to  fulfil  his  duty 
in  buying  (all)  the  lots  in  the  same  way  as  in  buying  the  whole1. 
3.  But  if  I  commissioned  you  to  buy  the  land  for  me,  without 
adding  that  I  should  only  be  liable  for  my  mandate  if  you 
bought  the  whole,  then,  if  you  buy  one  share  or  several  shares 
thereof,  there  is  no  doubt  that  we  have  an  action  of  mandate, 
one  against  the  other,  although  you  may  have  been  unable 
to  buy  the  rest  of  the  lots. 

1  Sc.  he  must  buy  all  the  lots  of      would  be  bound  to  buy  the  whole 
his  partners,  in  like  manner  as  he       field,  if  he  had  no  share  in  it. 
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37.  Africanus  libro  octauo  quaestionum.  Hominem 
certum  pro  te  dari  ficleiussi  et  solui :  cum  mandati  agatur, 
aestimatio  eius  ad  id  potius  tempus,  quo  solutus  sit,  non  quo 
agatur,  referri  debet,  et  ideo  etiamsi  mortuus  fuerit,  nihilo 
minus  utilis  ea  actio  est.  aliter  in  stipulatione  seruatur :  nam 
tunc  id  tempus  spectatur  quo  agitur,  nisi  forte  aut  per  promis- 
sorem  steterit,  quo  minus  sua  die  solueret,  aut  per  creditorem, 
quo  minus  acciperet :  etenim  neutri  eorum  frustratio  sua  pro- 
desse  debet. 

38.  Marcellus  libro  singulari  responsorum.  Lucius  Ti- 
tius  Publio  Maeuio  filio  naturali  domum  communem  permisit, 
non  donationis  causa,  creditori  'filii  obligare :  postea  Maeuio 
defuncto  relicta  pupilla  tutores  eius  iudicem  aduersus  Titium 
acceperunt  et  Titius  de  mutuis  petitionibus  :  quaero,  an  domus 
pars,  quam  Titius  obligandam  filio  suo  accommodauit,  arbitratu 
iudicis  liberari  debeat.  Marcellus  respondit,  an  et  quando 
debeat  liberari,  ex  persona  debitoris  itemque  ex  eo  quod  inter 
contrahentes  actum  esset  ac  tempore,  quo  res  de  qua  quaere- 
retur  obligata  fuisset,  iudicem  aestimaturum  :  est  enim  earum 

37.  Africanus.  I  became  your  surety  that  a  certain  slave 
should  be  given,  and  I  gave  him  :  when  the  action  of  mandate 
is  brought,  his  value  ought  to  be  taken  at  the  time  when  he 
was  given,  rather  than  at  the  time  of  suit ;  and  therefore  the 
action  is  available  even  though  he  be  dead.  The  rule  is  dif- 
ferent with  stipulations.  For  there  we  look  at  the  time  of  suit, 
unless  it  was  the  promiser's  fault  that  he  did  not  pay  at  the 
proper  time,  or  the  creditor's  that  he  did  not  then  accept. 
For  the  delay  of  either  party  ought  not  to  turn  to  his  profit. 

38.  Marcellus.  Lucius  Titius,  without  intending  to  bestow 
a  gift,  allowed  his  natural  son,  Publius  Maevius,  to  pledge  to 
his  (the  son's)  creditor  a  house  which  was  the  common  property 
of  himself  and  his  son.  Afterwards,  Maevius  having  died 
leaving  an  infant  daughter,  her  guardians  went  into  arbitration 
against  Titius,  and  Titius  against  them,  on  their  mutual  claims. 
I  ask  whether,  in  the  award  of  the  arbitrator,  the  share  of 
the  house  which  Titius  lent  to  his  son,  that  the  son  might 
pledge  it,  ought  to  be  discharged.  Marcellus  replied  that  the 
arbitrator  would  have  to  settle  whether,  and  if  so  when,  the 
discharge  should  take  place,  by  reference  to  the  character  of 
the  debtor,  to  what  took  place  between  the  contracting  parties, 
and  to  the  time  when  the  property  in  dispute  was  pledged  : 


5S  Digest  XVII.  i.  [38.  i— 

specierum  iudicialis  quaestio,  per  quam  res  expediatur.  (i.) 
Non  absimilis  ilia,  quae  frequentissime  agitari  solet,  fideiussor 
an  et  prius  quam  soluat  agere  possit,  ut  liberetur.  nee  tamen 
semper  exspectandum  est,  ut  soluat  aut  iudicio  accepto  con- 
demnetur,  si  diu  in  solutione  reus  cessabit  aut  certe  bona  sua 
dissipabit,  praesertim  si  domi  pecuniam  fideiussor  non  habebit, 
qua  numerata  creditori  mandati  actione  conueniat. 

39.  Neratius  libro  septimo  membranarum.  Et  Aristoni 
et  Celso  patri  placuit  posse  rem  hac  condicione  deponi  manda- 
tumque  suscipi,  ut  res  periculo  eius  sit  qui  depositum  ucl 
mandatum  suscepit :  quod  et  mihi  uerum  esse  uidetur. 

40.  Paulus  libro  nono  ad  edictum.  Si  pro  te  praesente 
et  uetante  fideiusserim,  nee  mandati  actio  nee  negotiorum  ges- 
torum  est :  sed  quidam  utilem  putant  dari  oportere  :  quibus 
non  consentio,  secundum  quod  et  Pomponio  uidetur. 

for  on  these  points  turns  the  judicial  inquiry  wherein  the 
question  can  be  decided.  i.  And  very  much  akin  to  this 
is  the  question  so  frequently  discussed,  whether  a  surety  can, 
even  before  he  pays,  sue  to  be  discharged.  And  he  has  not 
always  to  wait  till  he  pays,  or  is  cast  in  his  defence  of  an 
action — -if  the  principal  makes  a  long  delay  in  payment,  or 
is  manifestly  wasting  his  property — especially  if  the  surety 
has  not  money  of  his  own  wherewith  he  can  pay  the  creditor, 
and  so  (become  entitled  to)  sue  the  principal  in  an  action  of 
mandate. 

39.  Neratius.  Aristo  and  the  elder  Celsus  held  that  a 
deposit  might  be  received  or  a  mandate  undertaken  on  terms 
that  the  subject  should  be  at  the  risk  of  the  depositaries  or 
mandatarius.     And  I  also  think  this  to  be  good  law. 

40.  If  I  became  surety  for  you  when  you  were  present 
and  forbade  me,  I  have  neither  the  actio  mandati  nor  the  actio 
negotiorum  gestorum.  Some  however  think  that  an  utilis  actio 
should  be  allowed ;  but,  following  the  opinion  of  Pomponius, 
I  cannot  asrree  with  them1. 


D 


1  The  actio  negotiorum  gestorum  mandate,  if  he  had  known  of  what 

is  closely  related  to  the  actio  man-  was  taking   place.     This  presump- 

dati ;  for  the  latter  arises  upon  ex-  tion  is  obviously  rebutted  when  the 

press    direction,    the    former    when  principal  was  present  and  dissented, 

business  is  done  without  the  know-  so  that  there  cannot  in  this  case  be 

ledge  of  the  party  interested,    but  even  an  utilis  actio  negotiorum  ges- 

uncter  circumstances  which  make  it  torum  or  mandati.  See  D.  3.  5.  ;>.  3. 
probable  that  he  would  have  given  a 
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41.  Gaius  libro  tertio  ad  edictum  prouinciale.  Potest  et 
ab  una  dumtaxat  parte  mandati  iudicium  dari :  nam  si  is  qui 
mandatum  suscepit  egressus  fuerit  mandatum,  ipsi  quidem 
mandati  iudicium  non  competit,  at  ei  qui  mandauerit  aduersus 
eum  competit. 

42.  Ulpianus  libro  undecimo  ad  edictum.  Si  mandauero 
tibi,  ut  excuteres  uires  hereditatis,  et  tu,  quasi  minor  sit,  earn 
a  me  emeris,  mandati  mihi  teneberis.  tantundem  et  si  tibi 
mandaui,  ut  uires  excuteres  eius  cui  eram  crediturus  et  renun- 
tiaueris  eum  idoneum  esse. 

43.  Idem  libro  uicesimo  tertio  ad  edictum.  Qui  manda- 
tum suscepit,  ut  pecunias  in  diem  collocaret,  isque  hoc  fccerit, 
mandati  conueniendus  est,  ut  cum  dilatione  temporis  actionibus 
cedat. 

44.  Idem  libro  sexagesimo  secundo  ad  edictum.  Dolus 
est,  si  quis  nolit  persequi  quod  persequi  potest,  aut  si  quis  nolit 
quod  exegerit  soluere. 

41.  Gains.  The  action  of  mandate  may  possibly  be 
granted  on  one  side  only,  for  if  he  who  undertook  a  mandate 
has  broken  its  terms,  he  has  not  the  right  to  bring  the  action, 
but  it  may  be  brought  against  him  by  the  mandator. 

42.  Ulpian.  If  I  commissioned  you  to  ascertain  the  value 
of  an  inheritance,  and  you  bought  it  of  me  as  though  it  were 
less  valuable  than  it  is,  you  will  be  liable  to  me  for  mandate1. 
So  also  if  I  commissioned  you  to  ascertain  the  soundness  of 
a  man  to  whom  I  was  intending  to  lend  money,  and  you  re- 
ported him  trustworthy. 

43.  Ulpian.  A  man  who  has  undertaken  a  commission 
to  lend  money  (to  be  repaid)  at  a  certain  date,  and  has  exe- 
cuted it,  may  be  sued  for  mandate,  to  make  him  cede  his 
actions,  though  they  are  not  immediately  available2. 

44.  Ulpian.  There  is  fraud  when  a  mandatarius  will  not 
proceed  extra  ordinem  for  what  he  could  recover  by  that  pro- 
cess3, or  when  he  will  not  pay  over  what  he  has  recovered. 

1  If  you  wilfully  misrepresented  cession  of  his  rights  of  action,  though 
the  value  you  will  be  chargeable  the  actions  when  ceded  cannot  be 
with  fraud  ;  if  you  did  so  uninten-  employed  till  the  date  for  repay- 
tionally   you  are  guilty  of  careless-  ment  has  arrived. 

ness:  but  fraud  and  carelessness  are  3    "  Persecutions   verbo   extraor- 

equally   good  grounds  for  an  actio  dinarias    persecutiones   puto   conti- 

mandati.  neri."   D.  50.  17.  178. 

2  He  can  be  sued  for  immediate 
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45.  Paulus  libro  quinto  ad  Plautium.  Si  mandatu  meo 
fundum  cmeris,  utrum  cum  dederis  pretium  ageres  mecum 
mandati  an  et  antequam  des,  ne  necesse  habeas  res  tuas  uen- 
dere  ?  et  recte  dicitur  in  hoc  esse  mandati  actionem,  ut  susci- 
piam  obligationem  quae  aduersus  te  uenditori  competit :  nam 
et  ego  tecum  agere  possum,  ut  praestes  mihi  aduersus  uendito- 
rem  empti  actiones.  (i.)  Sed  si  mandatu  meo  iudicium  sus- 
cepisti,  manente  iudicio  sine  iusta  causa  non  debes  mecum 
agere,  ut  transferatur  iudicium  in  me  :  nondum  enim  perfecisti 
mandatum.  (2.)  Item  si,  dum  negotia  mea  geris,  alicui  de 
creditoribus  meis  promiseris,  et  antequam  soluas  dicendum  est 
te  agere  posse,  ut  obligationem  suscipiam  :  aut  si  nolit  creditor 
obligationem  mutare,  cauere  tibi  debeo  defensurum  te.  (3.)  Si 
iudicio  te  sisti  promisero  nee  exhibuero,  et  antequam  praestem 
mandati  agere  possum  ut  me  liberes  :  uel  si  pro  te  reus  pro- 
mitt  endi  factus  sim.     (4.)  Sed  si  mandauero  tibi,  ut  creditori 

45.  Paulus.  If  you  have  bought  a  field  on  my  mandate, 
can  you  bring  an  action  of  mandate  against  me  only  after  you 
have  paid  the  price,  or  also  before  you  have  paid,  so  that  you 
may  avoid  the  necessity  of  selling  property  of  your  own  ?  It  is 
properly  decided  that  there  is  an  action  of  mandate  to  make 
me  undertake  the  obligation  which  the  vendor  can  enforce 
against  you  :  for  I  too  on  my  part  can  sue  you  to  make  over 
to  me  your  actions  ex  empto  against  the  vendor.  1.  But  if  on 
my  mandate  you  have  undertaken  the  conduct  of  a  suit, 
you  cannot,  whilst  the  suit  is  pending,  proceed  against  me 
without  lawful  cause  in  order  that  the  suit  may  be  thrown 
upon  me.  For  you  have  not  yet  performed  your  mandate. 
2.  Again,  if  whilst  you  are  managing  my  business  you  have 
made  a  promise  to  one  of  my  creditors,  we  must  allow  that 
even  before  you  have  paid  you  can  sue  me  to  take  the  obli- 
gation upon  myself:  or  if  the  creditor  refuses  to  have  the 
obligation  transferred,  I  must  furnish  you  with  sureties  "that 
I  will  defend  you."  3.  If  I  have  promised  that  you  shall 
put  in  an  appearance  for  a  suit,  and  have  not  yet  produced 
you,  I  can  proceed  against  you  for  mandate  even  beiore  I 
make  good  my  engagement,  in  order  that  you  may  free  me  from 
liability  :  and  so  also  if  I  have  become  the  promising  party  (in 
a  stipulation)  on  your  account1.     4.    And  if  I  commissioned 


1  The  obligation  in  the  present  can  at  once  sue  ;  but  the  obligation 
case  is  immediate,  arising  from  the  of  a  surety  is  contingent,  therefore 
novatio  ;  therefore  the  mandatarius       he  cannot  sue  until  the  contingency 
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meo  soluas,  tuque  expromiseris  et  ex  ea  causa  damnatus  sis, 
humanius  est  et  in  hoc  casu  mandati  actionem  tibi  competere. 
(5.)  Quotiens  autem  ante  solutam  pecuniam  mandati  agi  posse 
diximus,  faciendi  causa,  non  dandi  tenebitur  reus :  et  est 
aequum,  sicut  mandante  aliquo  actionem  nacti  cogimur  earn 
praestare  iudicio  mandati,  ita  ex  eadem  causa  obligatos  habere 
mandati  actionem,  ut  liberemur.  (6.)  Si  fideiussor  multiplica- 
uerit  summam  in  quam  fideiussit  sumptibus  ex  iusta  ratione 
factis,  totam  earn  praestabit  is  pro  quo  fideiussit.  (7.)  Quod 
mini  debebas  a  debitore  stipulatus  sum  periculo  tuo:  posse 
me  agere  tecum  mandati  in  id  quod  minus  ab  illo  seruare 
potero,  Nerua  Atilicinus  aiunt,  quamuis  id  mandatum  ad  tuam 

you  to  pay  my  creditor,  and  you  made  yourself  a  promiser  in 
my  stead,  and  on  that  account  have  had  to  pay,  it  is  reasonable 
that  in  this  case  too  an  action  of  mandate  should  be  granted  to 
you1.  5.  But  in  all  the  cases  where  we  have  said  that  there  is 
an  action  of  mandate  before  the  money  is  paid,  the  principal 
will  be  bound  to  do  something  rather  than  to  pay  something2. 
For  it  is  equitable  that,  in  like  manner  as  we  are  compelled  by 
action  of  mandate  to  make  over  a  right  of  action  which  we  have 
obtained  by  the  commission  of  another,  so  when  we  are  under 
obligation  on  that  same  account  we  should  have  an  action  to 
be  released.  6.  If,  through  expenses  reasonably  incurred,  a 
surety  has  increased  the  sum  for  which  he  became  surety,  the 
person  for  whom  he  was  surety  must  make  good  the  whole  of 
the  amount.  7.  I  stipulated  at  your  risk  with  your  debtor  for 
money  which  you  owed  me.  Nerva  and  Atilicinus  say  that 
I  can  bring  an  action  of  mandate  against  you  for  any  deficiency 
in  the  amount  which  I  can  obtain  from  him  :  although  the 
mandate  is  for  your  benefit 3.     And  this  is  right.     For  a  person 


vests  by  suit  being  actually  brought 
against  him. 

1  The  mandatarius  was  ordered 
to  pay  the  debt,  and,  strictly  speak- 
ing, he  has  not  carried  out  his  man- 
date, for  he  became  expromissor  in- 
stead ;  but  as  this  has  precisely  the 
same  legal  effect  so  far  as  the  man- 
dator is  concerned,  the  actio  man- 
dati contraria  is  allowed.  See 
Introd.  p.  7.  (vin.) 

2  He  is  bound  to  take  upon  him- 
self the  liability  of  the  mandatarius, 
but    not    to    pay    anything    to  the 


creditor  until  the  time  when  the 
mandatarius  would  have  had  to  pay 
to  him.  And,  he  is  bound  to  relieve 
the  mandatarius  from  responsibility, 
and  is  not  allowed  to  pay  him  a 
sum  of  money  and  leave  him  bound. 
3  Accursius  would  read  meant  in- 
stead of  tuam;  and  explains  the 
passage  to  signify  that  although  the 
mandate  is  for  my  benefit,  i.e.  for 
the  benefit  of  the  mandatarius,  it 
stands  good,  inasmuch  as  it  is  also 
for  the  benefit  of  the  mandator. 


62  Digest  XVII.  i.  [45.  8— 

rem  pertineat ;  et  merito  :  tunc  enim  liberatur  is  qui  debitorem 
delegat,  si  nomen  eius  creditor  secutus  est,  non  cum  periculo 
debitoris  ab  eo  stipulatur.  (8.)  Idem  iuris  est,  si  mandatu 
fideiussoris  cum  reo  egissem,  quia  sequenti  mandato  liberaretur 
ex  priore  causa. 

46.  Idem  libro  septuagensimo  quarto  ad  edictum.  Si  quis 
pro  eo  spoponderit,  qui  ita  promisit :  '  si  Stichum  non  dederis, 
centum  milia  dabis?5  et  Stichum  redemerit  uilius  et  soluerit, 
ne  centum  milium  stipulatio  committatur,  constat  posse  eum 
mandati  agere.  igitur  commodissime  ilia  forma  in  mandatis 
seruanda  est,  ut,  quotiens  certum  mandatum  sit,  recedi  a  forma 
non  debeat :  at  quotiens  incertum  uel  plurium  causarum,  tunc, 
licet  aliis  praestationibus  exsoluta  sit  causa  mandati  quam  quae 
ipso  mandato  inerant,  si  tamen  hoc  mandatori  expedierit,  man- 
dati erit  actio. 

who  delegates  his  debtor  is  freed  only  when  the  creditor  gives 
credit  to  the  delegate,  not  when  he  makes  a  stipulation  with 
him  at  the  prior  debtor's  risk.  8.  The  rule  is  the  same  if 
I  sued  the  principal  on  the  mandate  of  the  surety,  because  the 
surety  is  freed  from  his  original  obligation  by  the  mandate 
supervening'. 

46.  Paulus.  If  any  one  has  become  surety  for  a  person 
who  promised  thus  :  "  if  you  do  not  give  Stichus,  will  you 
give  100,000  sesterces?"  and  if  the  surety  has  purchased  Stichus 
for  a  smaller  price  and  delivered  him,  to  prevent  the  penalty 
of  100,000  sesterces  attaching,  it  is  admitted  he  can  bring  the 
action  of  mandate2.  This  rule  therefore  may  with  great  ad- 
vantage be  observed  in  respect  of  mandates,  that  whenever  a 
mandate  is  definite,  we  must  not  depart  from  its  terms  ;  but 
whenever  it  is  indefinite  or  (capable  of  execution)  in  various 
ways,  then  even  though  the  object  of  the  mandate  be  carried 
out  by  methods3  not  included  in  the  very  terms  of  the  man- 
date, still,  if  this  is  to  the  benefit  of  the  mandator,  there  will  be 
an  action  of  mandate. 


1  The  creditor  accepts  the  surety's  becoming  mandatarius. 

mandate  in  lieu  of  payment ;  hence  2  Because,   although   he  has  not 

if  the  mandate  prove  valueless  the  exactly  fulfilled   his   suretyship,  he 

creditor   cannot   revive    the   former  has  done  what  is  equivalent  in  legal 

obligation   ex  fidejussione,    but    he  effect.     See  Introd.  p.  7.  (vin.) 

can  bring  the  actio  mandati contraria  3  Literally,  by  payments  or  per- 

to  recover  what  he  has  lost  through  formances. 
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47.  POMPONIUS  libro  tertio  ex  Plautio.  Iulianus  ait,  si 
fideiussori  uxor  doti  promiserit  quod  ei  ex  causa  fideiussoria 
debeat,  nuptiis  secutis  confestim  mandati  aduersus  debitorem 
agere  eura  posse,  quia  intellegitur  abesse  ei  pecunia,  eo  quod 
onera  matrimonii  sustineret.  (x.)  Si  is,  qui  pro  te  hominem 
dare  fideiussit,  alienum  hominem  stipulatori  dederit,  nee  ipse 
liberatur  nee  te  liberat,  et  ideo  mandati  actionem  tecum  non 
habet.  sed  si  stipulator  eum  hominem  usuceperit,  dicendum 
esse  Iulianus  ait  liberationem  contingere  :  eo  ergo  casu  man- 
dati actio  post  usucapionem  deraum  tecum  erit. 

48.  Celsus  libro  septimo  digestorum.  Quintus  Mucius 
Scaeuola  ait,  si  quis  sub  usuris  creditam  pecuniam  fideiussisset, 
et  reus  in  iudicio  conuentus,  cum  recusare  uellet  sub  usuris  cre- 
ditam esse  pecuniam,  et  fideiussor  soluendo  usuras  potestatem 
recusandi  eas  reo  sustulisset,  earn  pecuniam  a  reo  non  petitu- 

47.  Pomponius.  Julian  says  that  if  the  wife  of  a  surety  pro- 
mises to  him  by  way  of  marriage-portion  the  debt  which  he  owes 
her  on  account  of  his  suretyship,  he  can  at  once  proceed  against 
the  debtor  after  the  marriage  has  taken  place;  for  the  surety  is 
considered  to  be  out  of  pocket,  inasmuch  as  he  undertakes  the 
burdens  of  the  marriage1.  1.  If  a  person  has  become  your 
surety  for  the  giving  of  a  slave,  and  gives  to  the  stipulator 
a  slave  belonging  to  a  third  party,  he  is  neither  himself  dis- 
charged", nor  does  he  discharge  you;  and  therefore  he  has  no 
action  of  mandate  against  you.  But  if  the  stipulator  has 
acquired  the  slave  by  usucapion,  we  must  allow,  says  Julian, 
that  there  is  an  acquittance.  In  that  case  therefore  there  is 
an  action  of  mandate  against  you,  but  only  after  the  (completion 
of)  usucapion. 

48.  Celsus.  Quintus  Mucius  Scaevola  says  :  if  any  one 
had  become  surety  for  money  lent  upon  interest,  and  when  the 
principal  was  sued  and  intended  to  deny  that  the  money  was 
lent  upon  interest,  the  surety  by  paying  the  interest  deprived 
the  principal  of  the  power  of  refusing  to  pay  it,  he  cannot 
demand  back  his  money  from  the  principal.     But  if  the  prin- 


1  He   gives  his   wife    a    valuable  he  has  an  action  for  reimbursement, 
consideration,  \\z.   marriage,  for  an  2  As  the  creditor  is  liable  to  evic- 

acquittance  which  benefits  not  only  tion,  the  surety  has  not  fulfilled  his 

himself  but    the  principal    debtor ;  obligation    to  make    him  owner   of 

having  therefore  freed  the  latter,  not  the  slave. 
ex  lucrativa  but  ex  onerosa  causa, 


64 


Digest  XVII.   r. 


[48. 


rum.  sed  si  reus  fideiussori  denuntiasset,  ut  recusaret  sub 
usuris  debitam  esse,  nee  is  propter  suam  existimationem  recu- 
sare  uoluisset,  quod  ita  soluerit  a  reo  petiturum.  Hoc  bene 
censuit  Scaeuola  :  parum  enim  fideliter  facit  fideiussor  in  supe- 
riore  casu,  quod  potestatem  eximere  reo  uidetur  suo  iure  uti : 
ceterum  in  posteriore  casu  non  oportet  esse  noxiae  fideiussori 
si  pepercisset  pudori  suo.  (i.)  Cum  mandauero  tibi,  ut  credendo 
pecuniam  negotium  mihi  geras  mihique  id  nomen  praestes, 
meum  in  eo  periculum,  meum  emolumentum  sit,  puto  manda- 
tum  posse  consistere.  (2.)  Ceterum  ut  tibi  negotium  geras,  tui 
arbitrii  sit  nomen,  id  est  ut  cuiuis  credas,  tu  recipias  usuras, 
periculum  dumtaxat  ad  me  pertineat,  iam  extra  mandati  for- 
mam  est,  quemadmodum  si  mandem,  ut  mihi  quemuis  fundum 
emas. 

49.     Marcellus   libro   sexto   digestorum.      Seruum   Titii 

cipal  sent  notice  to  the  surety  that  he  was  to  deny  that  the 
money  was  lent  upon  interest,  and  the  surety  for  his  own  repu- 
tation's sake  would  not  make  the  denial,  he  can  recover  from 
the  principal  what  he  paid  under  those  circumstances.  Scae- 
vola's  opinion  is  well-grounded.  For  in  the  case  first-named 
the  surety  acts  unfaithfully,  since  he  appears  to  take  from  the 
principal  the  exercise  of  his  right :  but  in  the  second  case  the 
surety's  regard  for  his  own  honour  ought  not  to  do  him  harm '. 
1.  When  I  have  commissioned  you  to  act  for  me  in  lending 
money,  and  to  make  over  the  debt  to  me,  intending  that  the 
risk  shall  be  mine,  and  the  profit  mine  :  I  think  that  there  is  a 
mandate.  2.  But  when  (I  have  commissioned  you)  to  act  for 
yourself,  and  to  have  the  debt  at  your  own  disposal,  that  is,  that 
you  should  lend  to  somebody  and  have  the  profit  for  yourself, 
whilst  I  am  only  to  take  the  risk ;  this  indeed  is  different  from 
the  species  of  mandate  whereby  I  commission  you  to  buy  for 
me  a  certain  field. 

49.     Marcellus.    I  bought  Titius'  slave  from  another  person 


1  In  the  first  case  the  surety  goes 
out  of  his  way  to  pay  the  interest, 
for  the  suit  is  not  brought  against 
him,  but  against  his  principal.  He 
is  not  therefore  justified  in  paying, 
even  though  he  considered  that  in- 
terest ought  in  honour  to  be  paid. 
In  the  second  case  the  surety  is  him- 
self sued;  the  interest  is  not  legally 
due,  but  is  due  morally;  it  may  be, 


for  instance,  that  there  has  only 
been  a  nudum  pactum  for  its  pay- 
ment, and  that  it  is  not  named  in 
the  original  stipulation ;  but  the 
surety  would  injure  his  reputation 
as  a  man  of  honour,  if  he  declined 
payment.  Paying  therefore  under 
a  moral  compulsion  he  can  recover 
in  the  bonaefidei  action  of  mandate. 
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emi  ab  alio  bona  fide  et  possideo  :  mandatu  meo  eum  Titius 
uendidit,  cum  ignoraret  suum  esse,  uel  contra  ego  uendidi  illius 
mandatu,  cum  forte  is  cui  heres  exstiterit  eum  emisset :  de 
iure  euictionis  et  de  mandatu  quaesitum  est.  et  puto  Titium 
quamuis  quasi  procurator  uendidisset,  obstrictum  emptori  ne- 
que,  si  rem  tradidisset,  uindicationem  ei  concedendam,  et 
idcirco  mandati  eum  non  teneri,  sed  contraria  mandati  agere 
posse,  si  quid  eius  interfuisset,  quia  forte  uenditurus  non  fuerit. 
contra  mandator,  si  rem  ab  eo  uindicare  uelit,  exceptione  doli 
summouetur  et  aduersus  uenditorem  testatoris  sui  habet  ex 
empto  iure  hereditario  actionem. 

in  good  faith  and  am  in  possession  of  him  :  Titius  thereupon 
sold  him  by  my  authority,  not  knowing  that  he  was  his  own 
property;  or,  vice  versa,  I  sold  him  by  commission  of  Titius; 
when,  as  it  happened,  a  person  to  whom  Titius  (subsequently) 
became  heir  bought  him  '.  The  question  before  us  is  whether  a 
right  of  eviction  exists,  or  a  mandate.  My  opinion  is  that 
Titius,  even  though  he  sold  as  an  agent,  is  under  obligation  to 
the  purchaser;  and  if  he  delivered  the  article  (the  slave),  we 
cannot  grant  him  a  vindication :  and  therefore  he  is  not  liable  to 
an  actio  mandati  (directa)'1 :  but  he  may  bring  the  actio  mandati 
contraria,  if  his  interest  is  prejudiced,  because  perhaps  he  would 
not  have  sold  (if  he  had  known  the  slave  was  his  own).  In 
the  other  case  (Titius  if)  mandator,  and  desirous  to  vindicate  the 
slave  from  the  purchaser,  is  defeated  by  <the  exception  of 
fraud4:  and  he  has  in  his  capacity  of  heir  an  action  ex  empto 
against  the  person  who  sold  the  slave  to  his  testator5. 

1  The  use  of  the  tenses  through-  slave  by  his  mandator,  he  has  a 
out  this  sentence  is  altogether  un-  right  to  set  off  "pecunia  quae  ei 
grammatical ;  but  this  is  only  a  abest  ex  causa  mandati,"  and  that  is 
very  glaring  example  of  a  defect  just  the  sum  he  has  received,  sup- 
pretty  common  in  the  writings  of  posing  the  slave  to  have  been  sold 
the  early  jurists.  The  event  of  at  a  fair  price,  and  to  be,  as  per 
earliest  occurrence  is  stated  in  the  hypothesin,  his  own.  Practically 
present,  and  that  which  happened  therefore  there  is  no  action  of  man- 
latest  in  the  pluperfect ;  but  the  date  against  him,  the  set-off  balan- 
translation,  I  feel  assured  from  the  cing  the  claim. 

context,  expresses  the  meaning   of  4  Titius  in  this  case  empowered 

Marcellus.  the  possessor  to  sell ;  hence  in  the 

2  Marcellus  is  taking  no  account  eye  of  the  law  he  sold  the  slave 
for  the  present  of  the  complicating  himself,  and  therefore  as  between 
circumstance  of  Titus  becoming  heir  him  and  the  vendor  it  is  immaterial 
of  the  purchaser.  He  is  considering  that  he  sold  under  a  mistake,  for  the 
how  the  law  stands  whilst  the  pur-  vendor  did  nothing  to  mislead  him. 
chaser  is  still  alive.  5  The  purchaser  has  an  action  ex 

3  When  sued  for  the  price  of  the  empto  against  the  vendor  or  against 

w.  5 
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50.  Celsus  libro  trigesimo  octauo  digestorum.  Si  is  qui 
negotia  fideiussoris  gerebat  ita  soluit  stipulatori,  ut  reum  fide- 
iussoremque  liberaret,  idque  utiliter  fecit,  negotiorum  gestorum 
actione  fideiussorem  habet  obligatum,  nee  refert,  ratum  habuit 
nee  ne  fideiussor.  sed  fideiussor  etiam  antequam  solueret  pro- 
curatori  pecuniam,  simul  ac  ratum  habuisset,  haberet  tamen 
mandati  actionem,  (i,)  Siue,  cum  frumentum  deberetur,  fide- 
iussor Africum  dedit,  siue  quid  ex  necessitate  soluendi  plus 
impendit  quam  est  pretium  solutae  rei,  siue  Stichum  soluit 
isque  decessit  aut  debilitate  fbgitioue  ad  nullum  pretium  sui 
redactus  est,  id  mandati  iudicio  consequetur. 

51.  Iauolenus  libro  nono  ex  Cassio.  Fideiussor  quamuis 
per  errorem  ante  diem  pecuniam  soluerit,  repetere  tamen  ab  eo 

50.  Celsus.  If  a  self-appointed  agent  {negotiorum  gestor) 
of  a  surety  has  made  payment  to  the  stipulator  with  an  "intent 
to  free  the  promiser  and  the  surety,  and  has  acted  for  (the 
surety's)  benefit,  he  makes  the  surety  liable  to  him  in  an  actio 
negotiorum  gestorum,  and  it  is  immaterial  whether  the  surety  has 
ratified  his  proceeding  or  not1.  The  surety,  moreover,  even 
before  he  has  repaid  the  money  to  his  agent,  as  soon  as  he  has 
ratified  the  proceeding,  has  the  action  of  mandate,  i.  If  when 
wheat,  (in  general)  was  due,  a  surety  has  delivered  African 
wheat2,  or  has  through  necessity  of  (prompt)  payment  expended 
more  than  the  value  of  the  article  which  he  delivered,  or  if  he 
has  parted  with  Stichus,  and  Stichus  has  died  or  become  of 
no  value  compared  with  what  he  once  was  worth  (sui)  through 
ill-health  or  vice,  he  will  get  his  outlay  back  by  action  of 
mandate3. 

51.  Javolenus.  A  surety  who  has  paid  money  before  the 
time  cannot  recover   it   from  his  principal4,  even  though  he 


Turns.    When  he  dies,  his  heir,  who  and    can   get   nothing   but    African 

happens  to  be  Titius  himself,  has  an  wheat  wherewith  to  make  payment. 
action  against  the  vendor  or  against  3    He   will,   in  the  last  instance, 

Titms.  The  latter  action  is  of  course  recover  the  value  of  Stichus  at  the 

impossible,  but  that    fact  does  not  time  he  parted  with  him. 
destroy  the  other  action.  4  Accursius  says  :   "  ab  eo  sc.  crc- 

1  He  cannot  refuse  to  ratify,  if,  aitore."  But  the  money  could  be 
as  per  hypoihesin,  the  transaction  is  recovered  from  the  creditor,  as  being 
for  his  benefit,  utiliter  factum..  a  solutio  indebiti.    A  reo  is  suggested 

2  African  wheat  denotes  wheat  of  as  a  reading,  instead  of  ab  eo  ;  and 
the  finest  quality.  We  suppose  the  certainly  conveys  the  true  sense  of 
ex  necessitate  of  the  next  clause  to  the  passage. 

apply  to  this  one  also  j  he  must  pay, 
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non  potest,  ac  ne  mandati  quidem  actionem,  antequam  dies 
soluendi  ueniat,  cum  reo  habebit. 

52.  Idem  libro  primo  epistularum.  Fideiussorem,  si  sine 
adiectione  bonitatis  tritici  pro  altero  triticum  spopondit,  quod- 
libet  triticum  dando  reum  liberare  posse  existimo :  a  reo  autern 
non  aliud  triticum  repetere  poterit,  quam  quo  pessimo  tritico 
liberare  se  a  stipulatore  licuit.  itaque  si  paratus  fuerit  reus, 
quod  dando  ipse  creditori  liberari  potuit,  fkleiussori  dare  et 
fkleiussor  id  quod  dederit,  id  est  melius  triticum  condicet,  ex- 
ceptione  eum  doli  mali  summoueri  existimo. 

53.  Papinianus  libro  nono  quaestionum.  Qui  fide  alte- 
rius  pro  alio  fideiussit  praesente  et  non  recusante,  utrosque 
obligatos  habet  iure  mandati :  quod  si  pro  inuito  uel  ignorante 
alterutrius  mandatum  secutus  fideiussit,  eum  solum  conuenire 
potest  qui  mandauit,  non  etiam  reum  promittendi :  nee  me 
mouet,  quod  pecunia  fideiussoris  reus  liberetur  :  id  enim  con- 
tingit  et  si  meo  mandato  pro  alio  soluas. 

paid  it  by  mistake ;  and  he  has  not  even  the  action  of  mandate 
against  him,  till  the  time  for  payment  arrives. 

52.  Javolcnus.  If  a  surety  has  guaranteed  wheat  on 
another's  behalf,  without  specification  of  the  quality  of  the 
wheat,  I  hold  that  he  can  discharge  his  principal  by  giving 
wheat  of  any  kind;  and  he  cannot  recover  from  his  principal 
any  wheat  except  the  worst  sort  with  which  he  could  acquit  him- 
self from  the  stipulator.  Therefore,  if  the  principal  was  ready 
to  give  to  the  surety  that  wheat  wherewith,  by  giving  it  to  the 
creditor,  he  could  have  acquitted  himself,  and  the  surety  brings 
his  suit  for  what  he  actually  gave,  that  is  to  say,  a  better  kind  of 
wheat,  I  think  he  will  be  defeated  by  the  exception  of  fraud1. 

53.  Papinian.  He  who  becomes  surety  for  another, 
putting  his  own  dependence  upon  a  third  party  who  is  present 
and  does  not  make  objection,  has  both  of  them  bound  to  him 
by  the  obligation  of  mandate.  But  if  a  man  has  become  surety 
for  another  against  his  will  or  without  his  knowledge,  in 
obedience  to  the  mandate  of  a  third,  he  can  only  sue  the  giver 
of  the  mandate  and  not  the  principal  promiser  as  well.  Nor  do 
I  regard  as  material  the  fact  of  the  promiser  being  freed  by  the 
money  of  the  surety ;  for  that  also  is  the  case  when  on  my 
mandate  you  pay  money  on  behalf  of  another. 

1    This  case  differs  from  that  in       surety  could  have  made  the  payment 
§  50,  in  that  it  is  supposed  that  the       with  an  inferior  article. 
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54.  Idem  libro  uicesimo  septimo  quaestionum.  Cum  ser- 
uus  extero  se  mandat  emendum,  nullum  man  datum  est.  sed  si 
in  hoc  mandatum  intercessit  ut  seruus  manumitteretur  nee 
manumiserit,  et  pretium  consequetur  dominus  ut  uenditor  et 
affectus  ratione  mandati  agetur  :  finge  filium  naturalem  uel  fra- 
trem  esse  (placuit  enim  prudentioribus  affectus  rationem  in 
bonae  fidei  iudiciis  habendam).  quod  si  de  suis  nummis  emp- 
tor pretium  dederit  (neque  enim  aliter  iudicio  uenditi  liberari 
potest),  quaeri  solet,  an  utiliter  de  peculio  agere  possit.  et 
uerius  et  utilius  uidetur  praetorem  de  huiusmodi  contractibus 
seruorum  non  cogitasse,  quo  se  ipsi  mala  ratione  dominis  au- 

54.  Papinian.  When  a  slave  gives  a  stranger  a  commis- 
sion for  his  own  purchase,  this  is  no  mandate1,  But  if  the 
mandate  was  given  with  the  (further)  purpose  of  the  slave  being 
manumitted,  and  he  is  not  manumitted,  the  owner  can  either  as 
vendor  recover  the  price,  or  on  the  score  of  affection  proceed 
upon  the  mandate2,  supposing  the  slave  to  be  a  natural  son  or 
brother;  for  the  lawyers  have  laid  it  down  that  in  bonae  fidei 
actions  account  may  be  taken  of  affection.  But  supposing 
the  purchaser  to  have  provided  the  price  out  of  his  own 
money,  (for  in  no  other  case  can  he  be  exempt  from  the  action 
ex  vendito,)  the  question  is  raised  whether  he  can  bring  with 
effect  the  action  de  peadio.  And  it  seems  most  probable  and 
equitable  that  the  Praetor3  did  not  contemplate  contracts  of 
slaves  of  a  kind  whereby  they  fraudulently  abstract  themselves 


1  The  agent  clearly  must  repre-  as  if  given  by  himself. 

sent  either  the  slave  or  his  master.  3  The  Praetor  granted  the  action 

Now  the  slave  could  not  buy  him-  de  peculio   ct  in  rem  verso  against 

self,   therefore   the    stranger,    if  we  masters,  because  he  who  allows  his 

regard  him  as  the  slave's  agent,  can-  slave  a  peculium,  is   considered    to 

not  do  what  the  slave  could  not  do.  authorize  strangers  to  treat  the  slave 

Again,  a  master  could  not  buy  his  as  owner  of  it ;  but  the  Praetor  did 

own  slave,  therefore  the  stranger,  if  not  intend    that   a   stranger   and    a 

we  regard  him  as  the  master's  agent,  slave  acfing  in  collusion  should  use 

still    cannot    do    what  the   master  the  peculium  to  purchase  the  slave 

could  not  do.     See  C.  4.  36.  himself.     When    a    slave    is   manu- 

2  There  is  no  objection  on  principle  mitted,  \\\s  peculium  does  not  go  with 
to  this  part  of  the  mandate  being  him,  although  the  master  must  dis- 
carded into  effect,  for  the  master  charge  thereout  the  debts  incurred 
could  manumit  a  slave,  and  there-  by  the  slave  before  his  manumission 
fore  the  agent  can  do  it  for  him.  and  in  the  regular  course  of  business. 
The  master  may  either  ignore  the  In  the  present  case  the  debt  is 
slave's  mandate  altogether,  and  act  clearly  out  of  the  regular  course  of 
as  an  ordinary  vendor,  or  may  re-  business. 

cognize  the  mandate  and  enforce  it 


56.  i]  Mandati  vcl  contra.  .  69 


ferunt.  (1.)  Si  liber  homo  bona  fide  seruiens  redimi  se  man- 
dauerit  idque  minimis  emptoris  factum  sit,  contraria  mandati 
actione  agi  posse  constat,  ut  tamen  actiones  praestentur,  quas 
habet  emptor  aduersus  uenditorem  :  finge  non  manumississe 
liberam  personam  emptorem. 

55.  Idem  libro  primo  responsorum.  Procurator,  qui  non 
res  inclusas  subtraxit,  sed  traditas  non  reddidit,  iudicio  man- 
dati, non  furti  tenetur. 

56.  Idem  libro  tertio  responsorum.  Qui  mutuam  pecu- 
niam  dari  mandauit,  omisso  reo  promittendi  et  pignoribus  non 
distractis  eligi  potest :  quod  uti  liceat  si  litteris  exprimatur, 
distractis  quoque  pignoribus  ad  eum  creditor  redire  poterit : 
etenim  quae  dubitationis  tollendae  causa  contractibus  inserun- 
tur,  ius  commune  non  laedunt.     (1.)  Fideiussor  qui  pecuniam 

from  their  masters.  1.  If  a  free  man,  held  in  good  faith  as  a 
slave,  has  commissioned  some  one  to  buy  him,  and  this  has 
been  done  with  the  purchaser's  money,  it  is  ruled  that  proceed- 
ings can  be  taken  by  actio  mandati  contraria1,  provided  only 
that  the  rights  of  action  be  transferred  which  the  purchaser 
has  against  the  vendor2.  It  is  to  be  supposed  that  the  pur- 
chaser has  not  manumitted  the  free  man3. 

55.  Papinian.  An  agent  who  has  not  broken  open  a 
parcel,  but  has  failed  to  deliver  one  entrusted  to  him,  is  liable 
to  action  of  mandate,  not  to  action  of  theft4. 

56.  Papinian.  Any  one  who  has  given  a  mandate  for  the 
lending  of  money  may  be  sued  in  the  first  instance,  without 
recourse  to  the  principal  debtor  and  without  distraining  the 
pledges  :  and  if  it  be  stated  in  writing  that  this  is  permissible, 
the  creditor  may  nevertheless  come  upon  him  after  distraining 
the  pledges.  For  whatever  is  introduced  into  contracts  to 
remove  doubt  cannot  affect  the  common  law5.     1.    A  suretv 


1    When  the   supposed    slave   is  3    If     he    manumitted    him,    he 

discovered    to    be    a  free  man,   the  showed  a    willingness    to   lose   his 

purchaser  can  either  bring  an  action  purchase  money  ;  and  therefore  has 

against  the  vendor  for  recovery  of  no  action  when  the  man  is  proved 

his  purchase  money  ;  or  against  the  free,  for  he  has  suffered  no  loss. 

free  man  himself  for  the  same  ob-  4  "  Furtum  sine  contrectatione  non 

ject ;  but  in  the  latter  case  he  must  fit."     D.  47.  2.  53.  19. 

empower  the  free  man  to  sue  the  5  The  creditor  has  a  right  to  tahe 

vendor  in  the  purchaser's  name.  his    remedies   in  such   order   as  he 

'2  "  Sc.  an  actio  ex  empto  and  a  pleases;  and  an  agreement  that  he 

condictio  inddiiti."     Accursius.  may  take   them   in  a  certain   way 
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in  iure  obtulit  et  propter  aetatem  eius  qui  petebat  obsignauit 
ac  publice  deposuit,  confestim  agere  mandati  potest.  (2.)  Non 
ideo  minus  omnis  temporis  bonam  fidem  explorari  oportet, 
quod  dominus  post  annos  quinque  de  prouincia  reuersus,  mox 
rei  publicae  causa  profecturus  non  acceptis  rationibus  manda- 
tum  instaurauerit.  cum  igitur  ad  officium  procuratoris  perti- 
nuerit  quidquid  ex  prima  negotiorum  gestorum  administratione 
debuit  ad  secundam  rationem  transferre,  secundi  temporis 
causa  priorem  litem  suscipiet.  (3.)  Salarium  incertae  pollici- 
tationis  neque  extra  ordinem  recte  petitur  neque  iudicio  man- 
dati, ut  salarium  tibi  constituatur.  (4.)  Sumptus  bona  fide 
necessario  factos,  etsi  negotio  fin  em  adhibere  procurator  non 
potuit,  iudicio  mandati  restitui  necesse  est. 

who  has  tendered  the  money  in  court,  and  because  of  the 
(tender)  age  of  the  plaintiff  has  sealed  up  and  deposited  the 
amount  in  a  public  depository,  can  at  once  bring  the  action  of 
mandate.  2.  A  principal,  who  had  returned  from  a  province 
after  five  years'  absence,  renewed  his  mandate  without  settling 
the  account,  becar.se  he  had  to  set  out  again  at  once  on  public 
business  :  this  fact  does  not  take  away  the  necessity  for  proof 
of  good  faith  throughout  the  whole  period  of  agency.  And 
therefore,  as  it  was  part  of  the  agent's  duty  to  transfer  into  his 
second  account  any  debt  which  he  owed  in  reference  to  his 
first  management  of  the  business,  he  will  by  reason  of  the 
second  period  (of  engagement)  take  upon  himself  his  earlier 
liability  to  suit1.  3.  A  salary  proffered  in  general  terms  cannot 
properly  be  claimed,  even  by  extraordinary  process  ;  nor  can 
you  claim  in  an  action  of  mandate  that  a  salary  shall  be  allowed 
to  you2.  4.  Expenses,  incurred  in  good  faith  and  of  necessity, 
must  be  repaid  in  the  action  of  mandate,  even  though  the 
agent  was  unable  to  complete  the  business3. 


does  not  bar  his  common  law  right 
to  take  them  in  another  way.  Not 
so,  if  the  agreement  is  that  he  must. 
1  If  a  different  agent  had  been 
appointed  for  the  two  absences 
abroad,  the  second  would  have  had 
to  prove  the  correctness  of  his  settle- 
ment with  the  first  :  hence,  when 
1  he  agent  is  the  same  in  both  cases, 
he  has  to  prove  that  his  first  account 


is   correct,   inasmuch  as  that  is  the 
starting-point  for  his  second. 

-  C.  4.  35.  17.  When  the  salary 
had  been  specified,  it  could  be  re- 
covered by  extraordinary  process 
before  the  pracses  provinciae.    C.  4. 

35;  '• 

8  So  also  when  a  procurator  ail 
litem  loses  the  suit  without  fault  on 
his  own  part.     C.  4.  35.  4. 
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57.  Idem  libro  decimo  responsorum.  Mandatum  distra- 
hendorum  seruorum  defuncto  qui  mandatum  suscepit  interci- 
disse  constitit.  quoniam  tamen  heredes  eius  errore  lapsi  non 
animo  furandi,  sed  exsequendi  quod  defunctus  suae  curae  fe- 
cerat,  seruos  uendiderant,  eos  ab  emptoribus  usucaptos  uideri 
placuit.  sed  uenaliciarium  ex  prouincia  reuersum  Publiciana 
actione  non  inutiliter  acturam,  cum  exceptio  iusti  dominii  causa 
cognita  detur  neque  oporteat  eum,  qui  certi  hominis  fidem  ele- 
git, ob  errorem  aut  imperitiam  heredum  adfici  damno. 

58.  Paulus  libro  quarto  quaestionum.  Si  praecedente 
mandato  Titium  defenderas  quamuis  mortuo  eo,  cum  hoc  igno- 
rares,  ego"  puto  mandati  actionem  aduersus  heredem  Titii  com- 
petere,  quia  mandatum  morte  mandatoris,  non  etiam  mandati 
actio  soluitur.    quod  si  sine  mandatu  defensionem  suscepisti, 

57.  Papinian.  It  is  allowed  that  a  mandate  for  the  sale  of 
slaves  is  brought  to  an  end  by  the  death  of  him  who  received 
it :  but  inasmuch  as  his  heirs  sold  the  slaves  under  a  mistake, 
with  no  intent  to  commit  a  theft,  but  in  order  to  carry  out 
what  the  deceased  had  undertaken  to  do,  it  is  ruled  that  the 
vendors  can  have  usucapion  of  the  slaves.  Yet  the  slave-mer- 
chant on  his  return  from  a  province  can  successfully  employ 
the  actio  Publiciana,  since  the  exceptio  justi  dominii  is  granted 
(only)  upon  cause  shown,  and  it  is  not  right  that  he  who  placed 
his  reliance  upon  a  particular  man  should  suffer  loss  through 
the  mistake  or  ignorance  of  that  man's  heirs1. 

58.  Paulus.  If  you  have  defended  Titius  in  accordance 
with  a  precedent  mandate,  Titius  being  dead,  though  you  were 
not  aware  of  the  fact,  I  think  an  action  of  mandate  can  be 
maintained  against  the  heir  of  Titius;  because  by  the  death  of 
the  mandator  the  mandate  is  dissolved,  but  not  the  action  upon 


1    The  case  seems  to  be   that   a  pion,  can  by  actio  Publiciana  rescis- 

slave-dealer    [venaliciarius),  having  soria   (Just.  Inst.  IV.  6.  5)  recover 

to  go  abroad,  employs  an  agent  to  possession    and    property,    and    the 

sell  some  of  his  slaves.     Before  the  purchasers  of  the  slaves  cannot  repel 

sale  is  effected  the  agent  dies  ;  and  his  suit  by  the  exceptio  justi  dominii  ; 

his  heirs  thereupon  sell  the  slaves  for   that    is    only  granted  on  cause 

under  the  mistake  of  law,  that  it  is  shown,  and  the  equity  is  on  the  side 

their  duty  to  go  on  with  the  man-  of  the  venaliciarius. 

date.      As    there   is    no    fraud,    the  I    have   adopted   the  reading   of 

purchasers  can  gain  a  title  by  usu-  Cujas,  inutiliter,  instead  of  the  ordi- 

capion.  But  the  venaliciarius,  return-  nary  u  til  iter. 
ing  after  the  completion  of  usuca- 
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negotium  quodammodo  defuncti  gerere  institueras  et  quemad- 
modum,  si  ilium  liberasses,  competeret  tibi  negotiorum  gesto- 
rum  actio,  ita  potest  dici  et  heredem  eius  eadem  actione  teneri. 
(i.)  Lucius  Titius  creditori  suo  mandatorem  dedit :  deinde 
defuncto  debitore  maiore  parte  creditorum  consentiente  a  prae- 
tore  decretum  est,  ut  portionem  creditores  ab  heredibus  ferant, 
absente  eo  creditore  apud  quern  mandator  exstiterat :  quaero, 
si  mandator  conueniatur,  an  eandem  habeat  exceptionem  quam 
heres  debitoris.  respondi :  si  praesens  apud  praetorem  ipse 
quoque  consensisset,  pactus  uidetur  iusta  ex  causa  eaque 
exceptio  et  fideiussori  danda  esset  et  mandatori.  sed  cum 
proponas  eum  afuisse,  iniquum  est  auferri  ei  electionem  (sicut 
pignus  aut  priuilegium),  qui  potuit  praesens  id  ipsum  procla- 

the  mandate.  But  if  you  undertook  his  defence  without  man- 
date^ then  you  were  a  kind  of  negotiorum  gestor  of  the  deceased ; 
and  just  as  you  could  have  brought  an  actio  Jicgotiorum  gestonim 
(against  him),  if  you  had  released  him  from  obligation,  so  may 
it  be  said  that  his  heir  is  liable  to  the  same  action,  i.  Lucius 
Titius  provided  a  mandator  for  his  creditor1.  Then,  the  debtor 
(Titius)  having  d;ed,  the  Praetor  made  a  decree,  with  the 
assent  of  the  majority  of  the  creditors,  that  the  creditors  should 
accept  a  composition  from  the  heirs  (of  Titius) :  but  the 
creditor  for  whom  the  mandator  had  been  provided  was  not 
present  (at  the  creditors'  meeting).  Supposing  the  mandator  is 
sued,  can  he,  I  ask,  make  use  of  the  same  exception  which  the 
heir  could  employ".  I  replied :  if  he  (the  secured  creditor)  had 
been  present  with  the  rest  before  the  Praetor  and  given  his 
assent^  he  must  be  considered  to  have  entered  into  a  pact  of 
binding  character,  and  that  exception  {pacti  conventi)  would 
have  to  be  allowed  whether  to  surety  or  mandator.  But,  since 
you  state  that  he  was  absent,  it  would  be  as  inequitable  to 
rob  him  of  his  election,  as  (to  rob  him)  of  a  pledge  or  preference, 


1  Some  one  lent  Titius  money  on  convened,  that  a  composition  should 
the  mandate  of  a  third  party;  or  be  accepted,  bound  the  minority 
having  lent  Titius  money  on  his  and  the  absentees :  the  Praetor, 
own  personal  security,  afterwards  however,  having  to  give  a  formal 
abstained  from  pressing  him  for  ratification,  unless  the  meeting  was 
payment,  because  a  third  party  be-  unanimous.  D.  i.  14.  8 — 10.  Any 
came  Titius'  guarantee.  creditor  suing  the  heir  for  his  debt 

2  By  a  constitution  of  Marcus,  in  full  -would  be  met  by  the  exceptio 
amending  a  previous  one  of  Anto-  pacti  convent  i,  unless  he  held  a 
ninus  Pius,  the  resolution  of  a  ma-  pledge  or  was  otherwise  secured  or 
jority  of  creditors,  in  a  meeting  duly  privileged. 
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mare  nee  desiderare  decretum  praetoris.  nee  enim  si  quis 
dixerit  summouendum  creditorem,  heredi  consulitur,  sed  man- 
dator! uel  fideiussori,  quibus  mandati  iudicio  eandem  partem 
praestaturus  est.  plane  si  ah- herede  partem  accepisset,  an  in 
reliquum  permittendum  esset  creditori  fideiussorem  conuenire, 
dubitatum  est :  sed  uidebitur  consentire  decreto  conueniendo 
heredem. 

59.  Idem  libro  quarto  responsorum.  Si  mandatu  Titii 
Calpurnius  pecuniam  quam  Titius  credebat  stipulatus  esset 
non  donandi  animo,  mandati  iudicio  eum  ab  herede  Titii  posse 
conueniri  ut  actiones  suas  praestet :  idem  est  et  si  exacta  est  a 
Calpurnio  pecunia.  (1.)  Paulus  respondit  fideiussorem,  qui 
rem  pignoris  iure  obligatam  a  creditore  emit,  mandati  iudicio 
conuentum  ab  herede  debitoris  oblato  omni  debito  restituere 

since,  if  present,  he  could  have  insisted  upon  this  and  stood  in 
no  need  of  the  Praetor's  decree.  For,  if  anv  one  maintains 
that  the  creditor  is  to  be  debarred  from  suing,  this  (prohibition 
of  suit)  benefits  not  the  heir,  but  the  mandator  or  surety  :  since 
the  heir  would  pay  to  them  in  their  action  of  mandate  the  same 
composition  (which  he  pays  to  the  other  creditors1).  But  cer- 
tainly if  (the  secured  creditor)  has  accepted  a  composition  for  his 
debt  from  the  heir,  it  is  to  be  doubted  whether  he  can  sue  the 
surety  for  the  balance  ;  for  he  is  to  be  considered  to  give 
assent  to  the  decree,  by  proceeding  against  the  heir. 

59.  Paulus.  If,  on  the  mandate  of  Titius,  Calpurnius 
stipulated  for  money  which  the  other  was  lending,  Titius 
having  no  intention  of  making  a  gift  to  him,  Calpurnius  may  be 
sued  by  the  heir  of  Titius  in  an  action  of  mandate  to  make  over 
his  rights  of  action.  And  the  rule  is  the  same  if  the  money 
has  been  got  in  by  Calpurnius.  1.  Paulus  gave  an  opinion, 
that  a  surety,  who  purchased  from  the  creditor  an  article 
pledged  to  him,  might  be  sued  by  the  heir  of  the  debtor  to 
deliver  it  up,  with  its  accruals,  if  the  whole  amount  of  the  debt 


1  The  mandator,  if  he  has  to  pay,  protecting  the  mandator  rather  than 
becomes  a  creditor,  but  clearly  an  the  heir.  For  if  the  secured  creditor 
unsecured  one  ;  and  therefore  has  sues  the  mandator  he  gets  full  pay- 
to  accept  from  the  heir  the  same  ment,  but  the  mandator  only  re- 
composition  which  the  other  creditors  covers  from  the  heir  the  same  por- 
previously  received.  Hence  those  tion  or  dividend  which  the  secured 
who  refused  to  the  creditor  a  right  creditor  himself  could  have  got 
of  action  in  soliditm  against  the  from  him  by  direct  action. 
mandator,   were,    as    Paulus    says, 
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cum  fructibus  cogendum  neque  habendum  similem  extraneo 
emptori,  cum  in  omni  contractu  bonam  fidem  praestare  debeat. 
(2.)  Paulus  respondit  die  adiecto  in  mandate-,  intra  quem  prae- 
staturum  se  Lucius  Titius  scripsit,  non  esse  impedimento,  quo 
minus  etiam  post  eum  diem  conueniri  mandati  iudicio  possit. 
(3.)  Paulus  respondit  unum  ex  mandatoribus  in  solidum  eligi 
posse,  etiamsi  non  sit  concessum  in  mandato  :  post  condemna- 
tionem  autem  in  duorum  personam  collatam  necessario  ex 
causa  iudicati  singulos  pro  parte  dimidia  conueniri  posse  et  de- 
bere.  (4.)  Creditor  pignus  uendidit :  quaero,  an,  si  euicta  sit 
possessio  emptori,  regressum  creditor  ad  mandatorem  habere 
possit  et  an  intersit,  creditoris  iure  uendiderit  an  communi  iure 

were  tendered  to  him  :  and  that  he  must  not  be  considered  the 
same  as  a  stranger  who  purchases  (a  pledge),  since  throughout 
his  contract  he  is  bound  to  observe  good  faith1.  2.  Paulus 
gave  an  opinion,  that  if  in  a  mandate  a  date  was  specified, 
within  which  Lucius  Titius  bound  himself  in  writing  to  pay, 
this  is  no  bar  to  his  being  sued  in  an  action  of  mandate  even 
after  the  expiration  of  the  time2.  3.  Paulus  gave  an  opinion 
that  one  of  two  mandators  may  be  selected  (to  be  sued)  in  soli- 
dum, although  this  was  not  specified  in  the  mandate  :  but  if  a 
condemnatio  has  been  so  framed  as  to  include  both,  then  of 
necessity  each  may  and  ought  to  be  proceeded  against  for  half  ' 
in  a  suit  upon  the  judgment3.  4.  A  creditor  has  sold  a 
pledge.  Supposing  the  possession  to  be  wrested  from  the 
vendor,  can  the  creditor,  I  ask,  have  a  further  remedy  against 


1  A  stranger  who  has  purchased  claim  upon  him  ;  and  this  safeguard 
a  pledge  can  retain  his  purchase,  he  has  also,  again  on  principles  of 
though  he  has  bought  it  cheaply  :  good  faith,  a  right  to  demand, 
but  a  surety  is  bound  to  act  with  2  The  mandator  is  bound  to  repay 
good  faith,  and  therefore  must  not  to  the  mandatarius  all  his  reason- 
hold  over  the  pledge,  if  the  debtor  able  expenses  ;  and  a  proviso  that 
or  his  heir  tenders  to  him  the  amount  he  will  only  pay  those  incurred  or 
of  the  debt.  He  is  not  bound  to  applied  for  previous  to  a  certain 
give  it  up  for  the  amount  he  paid  date  is  invalid.  See  also  59.  5. 
for  it,  as  this  would  leave  him  liable  3  If  the  condemnatio  is  framed  to 
to  the  creditor  for  the  balance  of  include  both,  it  is  because  the 
the  debt,  if  any  ;  but  if  he  is  paid  creditor  elected  to  sue  them  jointly. 
the  full  amount  of  the  debt,  he  re-  When  he  gets  his  judgment,  there- 
covers  his  outlay,  which  is  what  he  fore,  he  must  be  content  to  proceed 
can  in  good  faith  demand  ;  and  he  ex  judicata  against  each  for  a  half, 
is  also  provided  with  an  additional  for  the  judex  will  make  his  award 
sum  to  meet  the  only  possible  further  against  each  pro  parte.  D.  16.  3.  22. 
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promiserit.  Paulus  respondit,  si  creditor  ex  pretio  pignorum 
debitum  consecutus  non  sit,  mandatorem  liberatum  non  uideri. 
ex  hoc  responso  apparet,  si  euictionis  nomine  non  teneatur, 
proficere  earn  rem  ad  liberationem.  (5.)  '  Ille  ill i  salutem. 
Mando  tibi,  ut  Blaesio  Seuero  adfini  meo  octoginta  credas  sub 
pignore  illo  et  illo  :  in  quam  pecuniam  et  quidquid  usurarum 
nomine  accesserit  indemnem  rationem  tuam  me  esse  ex  causa 
mandati  in  eum  diem,  quoad  uixerit  Blaesius  Seuerus,  praesta- 
turum.'  postea  saepe  conuentus  mandator  non  respondit  : 
quaero,  an  morte  debitoris  liberatus  sit.  Paulus  respondit 
mandati  obligationem  perpetuam  esse,  licet  in  mandato  adiec- 
tum  uideatur  indemnem  rationem  tuam  me  esse  ex  causa 
mandati  in  eum  diem,  quoad  uixerit  Blaesius  Seuerus,  praesta- 


the  mandator,  and  is  it  material  whether  he  sold1  the  article  on 
his  title  as  creditor  or  warranted  in  the  usual  form2.  Paulus 
gave  an  opinion  that  if  the  creditor  did  not  obtain  his  debt 
from  the  price  of  the  pledge,  the  mandator  is  not  to  be  con- 
sidered acquitted.  From  this  opinion  it  is  evident  that  if  the 
creditor  is  not  liable  on  account  of  the  eviction,  this  circum- 
stance causes  the  mandator's  acquittance.  5.  "  This  man  sends 
greeting  to  that  man.  I  authorize  you  to  lend  eighty  aurei  to 
Blaesius  Severus,  my  wife's  kinsman,  under  such  and  such  a 
pledge  :  for  which  money  and  any  addition  thereto  by  way  of 
interest,  I  will  guarantee  that  your  account  shall  be  secure  by 
reason  of  my  mandate,  so  long  as  Blaesius  Severus  shall  live." 
Afterwards  the  mandator,  though  frequently  called  upon,  did  not 
fulfil  his  undertaking.  I  wish  to  know  whether  he  was  acquitted 
by  the  death  of  the  debtor.  Paulus  replied,  that  the  obligation 
of  mandate  is  perpetual,  even  though  there  be  a  clause  in  the 
mandate  "  I  will  guarantee  that  your  account  shall  be  secure  by 
reason  of  my  mandate,  so  long  as  Blaesius  Severus  shall  live3." 


1  I.e.  sold  it  so  that  the  purchaser  3  "  Placet  autem  ad  tempus  ob- 
cannot  hold  him  responsible  for  the  ligationem  constitui  non  posse,  non 
eviction,  as  he  guaranteed  only  his  magis  quam  legatum."  D.  44.  7.  44. 
own  title  from  the  pledgor,  and  not  1.  See  also  Just.  Inst.  in.  is.  3. 
the  title  of  the  latter.  In  the  case  proposed  the  mandator 

2  I.e.  made  himself  absolutely  was  clearly  in  mora,  for  application 
responsible  for  eviction,  whether  was  made  to  him  whilst  Blaesius 
occasioned  by  flaw  in  his  own  title  Severus  was  alive  ;  but  Paulus  treats 
or  in  that  of  his  pledgor.  this  circumstance  as  immaterial. 
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turum.  (6.)  Paulus  respondit  non  uideri  mandati  condicioni 
paritum,  cum  in  mandate*  adiectum  sit,  ut  idonea  cautio  a 
debitore  exigeretur,  si  neque  fideiussor  ncque  pignora  accepta 
sint. 

60.  Scaeuola  libro  primo  responsorum.  Creditor  man- 
datorem  conuenit :  is  condemnatus  prouocauit :  quaerendum 
est,  an  manente  appellatione  debitor  a  creditore  conueniri  po- 
test, respondi  posse,  (i.)  Ad  eum  qui  uxorem  ducturus  erat 
litteras  fecit  tales  :  '  Titius  Seio  salutem.  Semproniam  perti- 
nere  ad  animum  meum  cognouisti :  ideoque  cum  ex  uoto  meo 
nuptura  tibi  sit,  uelim  certus  sis  secundum  dignitatem  tuam 
contrahere  te  matrimonium.  et  quamuis  idonee  repromissuram 
tibi  Titiam  matrem  puellae  dotem  sciam,  tamen  et  ipse  quo 
magis  conciliem  animum  tuum  domui  meae,  fidem  meam  inter- 
ponere  non  dubito  :  quare  scias,  quodcumque  ab  ea  ex  hac 
causa  stipulatus  fueris,  id  me  mea  fide  esse  iussisse  saluum  te 
habiturum.'     atque   ita  Titia,   quae   neque   Titio   mandauerat 

6.  Paulus  gave  an  opinion  that  when  it  has  been  specified 
in  a  mandate  that  reasonable  security  shall  be  taken  from 
the  debtor,  it  is  not  to  be  considered  a  compliance  with  its 
terms,  if  neither  a  surety  nor  pledges  are  taken. 

60.  Scaevola.  A  creditor  sued  a  mandator:  the  latter,  having 
lost  the  suit,  appealed.  It  has  to  be  considered  whether,  whilst 
the  appeal  is  pending,  the  debtor  can  be  sued  by  the  creditor. 
It  was  answered  that  he  could',  i.  (Titius)  wrote  as  follows  to 
a  person  who  was  about  to  marry.  "  Titius  sends  greeting  to 
Seius.  You  know  that  I  take  an  interest  in  Sempronia.  There- 
fore, as  she  is  about  to  marry  you  in  accordance  with  my  desire, 
I  wish  you  to  be  assured  that  you  are  marrying  suitably  to  your 
position  in  life.  And  although  I  know  that  Titia,  the  mother 
of  the  girl,  will  promise  you  a  reasonable  dowry,  still  I  myself, 
that  I  may  the  more  attach  your  affection  to  my  family,  do  not 
hesitate  to  pledge  my  word  also.  Understand  then,  that  for 
whatever  amount  you  stipulate  with  her  in  this  matter,  on  account 
thereof  I  will  be  surety  that  you  shall  certainly  have  it."  After- 
wards Titia,  who  had  neither  given  a  commission  to  Titius,  nor 


1    The   principal    debtor    is    not  has  obtained  the  whole  of  his  debt ; 

released  by   the    creditor's  primary  just   as   the  surety  is  not   released, 

election  to  sue  the  surety  or  man-  unless  and  until  the  principal  debtor 

dator,  unless  and  until  the  creditor  has  paid  in  full.     See  i~r  5  above. 
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neque  ratum  habuerat  quod  scripserat,  dotem  Seio  promisit. 
quaero,  si  heres  Titii  ex  causa  mandati  praestiterit,  an  actione 
mandati  heredem  Titiae  conuenire  potest,  respondi  secundum 
ea,  quae  proponuntur,  non  posse,  item  quaesitum  est,  an  nee 
negotiorum  gestorum.  respondi  nee  hoc  nomine  iure  agere 
posse :  palam  enim  facere  Titium  non  tarn  Titiae  nomine,  quam 
quod  sibi  consultum  uellet,  mandasse.  item  si  maritus  aduersus 
mandatorem  ageret,  an  aliqua  exceptione  summoueatur  ?  re- 
spondi nihil  proponi,  cur  summouendus  sit.  (2.)  Duobus  quis 
mandauit  negotiorum  administrationem :  quaesitum  est,  an 
unusquisque  mandati  iudicio  in  solidum  teneatur.  respondi 
unumquemque  pro  solido  conueniri  debere,  dummodo  ab  utro- 
que  non  amplius  debito  exigatur.  (3.)  Si  inter  maritum  et 
socerum  id  actum  esset  uel  tacito  intellectu,  ut  onus  exhiben- 

ratified  what  he  had  written,  promised  a  dowry  to  Seius.  I  ask, 
supposing  the  heir  of  Titius  made  good  (the  promise  of  Titius) 
by  reason  of  the  mandate,  can  he  sue  the  heir  of  Titia  in  an 
action  of  mandate  ?  I  answered,  according  to  the  facts  stated 
he  cannot.  It  is  further  asked,  can  he  proceed  for  ncgotia 
gesta  ?  I  answered  neither  can  he  lawfully  proceed  on  this 
ground :  for  Titius  makes  it  clear  that  he  gave  the  mandate 
not  on  Titia's  account,  but  because  he  sought  his  own  benefit1. 
Again,  if  the  husband  sued  the  mandator,  could  he  be  defeated 
by  any  exception  ?  I  answered  :  nothing  is  stated  which  would 
cause  his  defeat2.  2.  A  man  entrusted  the  management  of  his 
affairs  to  two  people.  It  was  asked  whether  each  of  them  was 
liable  for  the  whole  amount  in  an  action  of  mandate.  I  an- 
swered :  each  must  be  sued  for  the  whole;  provided  only  that 
not  more  than  the  debt  be  exacted  from  the  two3.  3.  If  it 
has  been  arranged,  even  by  a  tacit  understanding,  between  a 
husband  and  his  father-in-law  that  the  expense  of  maintaining 


1  This  intention  is  gathered  from  degree  have  been  his  inducement, 
the  expressions  in  his  letter:  Sem-  3  The  suit  may  be  brought  against 
proniam  pertinere ad animum  meurn,  the  two  jointly  or  either  singly,  but 
&c.,  and  quo  magis  conciliem  ani-  in   any   case  must   be  laid  for  the 
mum  iuum  domui  meae.  whole   amount.       If    one    is    sued 

2  The  mandate  stands  good,  be-  singly  and  does  not  pay  in  full,  the 
cause  it  is  not  for  the  mere  benefit  other  may  be  sued  for  the  balance  ; 
of  the  mandatarius.  The  manda-  but  more  than  the  debt  cannot  in 
taruis  accepts  a  burden,  viz.  the  any  way  be  obtained.  See  27.  5 
responsibility  of  the  marriage,  and  and  to.  pr.  and  C.  4.  35.  14. 

the   letter   of  Titius   may  in   some 
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dae  uxoris  ad  maritum  rediret  praestante  patre  dotis  usuras, 
nullam  actionem  superfore  ad  recipiendum  quod  negetur  con- 
sumptum  :  quod  si  pater  puellae  exhibitionem  mandasse  se 
doceat,  actionem  mandati  competere.  (4.)  Lucius  Titius  fra- 
tris  filio  commisit  rerum  suarum  administrationem  ita :   Ze'ioo 

1 

T6KNO)  )(AlpSIN.  fcT<JL>  M6N  KATA  C^yCIN  6INAI  NOMIZO)  TO  Y^P 
TTATpOC     KAI     TO>N    TOY     TTATpOC     Y'^N     npArMAT6Y€C6AI    Al^A     TOY 

t:na  enrrpoTTiKON  aitcin.  ei  Ae  Ae?  kai  toioytoy  tinoc,  eniTpenoj 
coi  nepi  ttantoon  toon  tMouN  <x>c  OeAeic  npArMATeYec6Ai,  erre 
ttooAcTn    GeAeic   erre    YnoTiOecOAi    erre   AropAzeiN    erre   otioyn 

npATTCIN,  cbc  KYpiCO  ONTI  TOON  eMOON'  fcMOY  HANTA  KYpiA  TA  YTTO 
COY    HNOMENA     HTOYMeNOY     KAI     MHAeN     ANTlAerONTOC     COI     npuC 

MHAexiiAN  npAziN.  quaesitum  est,  si  quid  non  administrandi 
animo,  sed  fraudulenter  aliehasset  uel  mandasset,  an  ualeret. 

the  wife  shall  be  borne  by  the  husband,  the  father  paying  over 
to  him  the  interest  of  the  dowry,  there  will  be  no  action  to 
recover  a  balance  which  the  father-in-law  asserts  has  not  been 
spent.  But  if  the  father  of  the  lady  can  prove  that  he  gave  a 
mandate  for  her  maintenance,  an  action  of  mandate  will  lie1. 
4.  Lucius  Titius  committed  the  administration  of  his  affairs  to 
his  brother's  son  in  these  terms  :  "  To  Seius  my  son2,  greeting. 
I  think  that  it  is  in  accordance  with  nature  that  business  should 
be  undertaken  on  the  behalf  of  a  father  and  a  father's  sons 
without  any  inquiry  about  authorization.  If,  however,  there 
should  be  the  necessity  for  anything  of  this  kind,  I  empower 
you  to  deal  as  you  please  with  all  my  affairs,  whether  you 
think  fit  to  sell,  or  contract,  or  buy  or  do  anything,  as  though 
you  were  owner  of  my  property ;  for  I  shall  treat  everything  as 
valid  which  you  do,  and  shall  not  impugn  any  of  your  proceed- 
ings." The  question  is  raised,  supposing  he  alienated  anything 
or  gave  any  mandate  fraudulently  and  not  with  the  intent  to 
administer,  would  this  stand  good  ?     I  replied  :  the  mandator, 


1  The  dos  belongs  to  the  husband  give  no  account.     But  if  there  was 

during  the  continuance  of  the  mar-  no  dos  declared,  the  father  remains 

viage,  and  he  is  not  accountable  for  chargeable  with  his  daughter's  niain- 

the  profits,   so  long  as  he  properly  tenance  ;    and    the   husband   is   ac- 

provides  for  his  wife  :  if  he  allows  countable  for  the  funds  which  the 

the  dos  to  remain  in  the  hands  of  father  puts    into  his  hands  under  a 

his  father-indaw,  the  interest  takes  mandate  to    employ   them   for   her 

the  place  of  the  profits,  and  of  this  maintenance, 

interest  he  has   in  like  manner  to  2  "  Patruus  est  patris  loco." 
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respondi  eum,  de  quo  quaereretur,  plene  quidem,  sed  quatenus 
res  ex  fide  agenda  esset,  mandasse.  item  quaero,  an,  cum 
Seius  magistrate  functus  debitor  exstitisset,  Lucius  Titius  eo 
nomine  conueniri  possit  uel  res  eius  obligatae  essent  propter 
uerba  epistulae  supra  scripta.  respondi  neque  conueniri  posse 
neque  res  obligatas  esse. 

61.  Paulus  libro  secundo  ad  Neratium.  Quod  filio  fami- 
lias  ut  peteret  mandaui,  emancipatus  exegit :  de  peculio  intra 
annum  utiliter  agam.    Paulus  :  sed  et  cum  filio  agendum  est. 

62.  Scaeuola  libro  sexto  digestorum.  Cum  controuersia 
esset  de  hereditate  defunctae  inter  scriptum  heredem  et  pa- 
truum  Maeuium  et  amitas,  Maeuius  litteris  ad  sorores  suas 
factis  declarauit  commune  futurum,  quidquid  ad  eum  ex  euentu 
litis  hereditariae  peruenisset,  neque  stipulatio  litteras  secuta 
est :  quaesitum  est,  cum  transegerit  idem  Maeuius  cum  scripto 
herede  ita,  ut  praedia  et  aliae  quaedam  res  ex  ea  transactione 
ad  eum  peruenirent,  an  ex  litteris  suis  possit  a  sororibus  conue- 

concerning  whom  you  make  enquiry,  gave  a  full  commission, 
but  with  the  limitation  that  the  business  must  be  managed  with 
good  faith.  I  also  ask,  supposing  Seius,  after  discharging  some 
office,  was  in  debt  (to  the  State),  could  Lucius  Titius  be  sued  on 
that  account,  in  virtue  of  the  terms  of  the  epistle  above-quoted, 
or  could  his  property  be  held  pledged  ?  I  replied,  he  could 
neither  be  sued,  nor  would  his  property  be  considered  pledged '. 

61.  Paulus.  What  I  commissioned  a  man  to  claim  whilst 
he  was  a  filiusfamilias  he  got  in  after  he  had  been  emanci- 
pated :  I  can  within  the  year  (subsequent)  sue  with  effect  de 
peculio*.     But  the  son  also  can  be  sued,  says  Paulus. 

62.  Scaevola.  When  there  was  a  dispute  about  the  in- 
heritance of  a  deceased  woman  between  the  appointed  heir  (on 
the  one  part)  and  the  paternal  uncle,  Maevius,  and  the  paternal 
aunts  (on  the  other);  Maevius  in  a  letter  to  his  sisters  engaged 
that  whatever  came  to  him  as  a  result  of  the  suit  for  the  inherit- 
ance should  be  common  property  :  but  there  was  no  stipulation 
subsequent  to  the  letter.  After  Maevius  had  made  a  compro- 
mise with  the  appointed  heir,  to  the  effect  that  the  lands  and 
certain  other  property  should  be  his  by  virtue  of  the  compro- 


1    Lucius    Titius    made    himself  2  The  father  can  be  sued  de  peculio 

liable    for   his    nephew's    contracts,       within  the  year :  the  son  in  id  quod 
but  not  for  his  delicts,  facere potest  perpetually.     D.  15.  2. 
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niri.  respondit  posse,  (i.)  Mandaui  in  haec  uerba  :  'Lucius 
Titius  Gaio  suo  salutem.  Peto  et  mando  tibi,  ut  fidem  dicas 
pro  Publio  Maeuio  apud  Sempronium :  quaeque  a  Publio 
soluta  tibi  non  fuerint,  me  repraesentaturum  hac  epistula  manu 
mea  scripta  notum  tibi  facio.'  quaero,  si  non  fideiussisset,  sed 
mandasset  creditori  et  alias  egisset  quam  quod  ei  mandatum 
esset,  an  actione  raandati  teneretur.    respondit  teneri. 

mise,  the  question  was  raised  whether  he  could  be  sued  by  his 
sisters  on  account  of  his  letter.  A  reply  was  given,  that  he 
could  be  sued',  i.  I  gave  a  mandate  in  these  terms  :  "  Lucius 
Titius  to  his  friend  Gaius,  greeting.  I  beg  and  I  commission 
you  to  become  surety  for  Publius  Maevius  to  Sempronius,  and  I 
notify  to  you  by  this  epistle,  written  with  my  own  hand,  that 
whatever  is  not  paid  to  you  by  Publius  I  will  make  good." 
I  ask,  supposing  Gaius  did  not  become  surety,  but  gave  a 
mandate  to  the  creditor,  and  did  differently  from  the  terms  of 
his  mandate,  would  Titius  be  liable  in  an  action  of  mandate. 
The  reply  is  that  he  would  be  liable2. 


1  Because  he  had  done  what  was  See  In  trod.  p.  4.  (11.  1.) 
equivalent  to  pursuing  the  suit  to  a  2  For  the  same  reason  as  in  the 

judgment.     His  letter,  coupled  with  case    considered    in    the   preceding 

the  tacit   (or  express)  assent  of  his  paragraph.     See  also  D.  5.  1.  28.  2. 
sisters,    made  him  a   maiidatarius. 
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General  Epistle  of  St  James.    By  Very  Rev.  E.  H.  Plumptre, 

D.D.     is.  6d. 

Epistles  of  St  Peter  and  St  Jude.     By  Very  Rev.  E.  H. 

Plumptre,  D.D.    is.  6d. 
Epistles  of  St  John.  By  Rev.  A.  Plummer,  M.A.,  D.D.  3*.  6d. 

Preparing. 
Book  of  Genesis.    By  Very  Rev.  the  Dean  of  Peterborough. 
Books  of  Exodus,  Numbers  and  Deuteronomy.     By   Rev. 

C.  D.  Ginsburg,  LL.D. 
Books  of  Ezra  and  Nehemiah.    By  Rev.  Prof.  Ryle,  M.A. 
Book  of  Psalms.     By  Rev.  Prof.  Kirkpatrick,  M.A. 
Book  of  Isaiah.     By  W.  Robertson  Smith,  M.A. 
Book  of  Ezekiel.     By  Rev.  A.  B.  Davidson,  D.D. 
Epistle  to  the  Galatians.    By  Rev.  E.  H.  Perowne,  D.D. 
Epistles   to   the   Philippians,    Colossians   and    Philemon. 

By  Rev.  H.  C.  G.  Moule,  M.A. 

Epistles  to  the  Thessalonians.  By  Rev.  W.  F.  Moulton,  D.D. 
Book  of  Revelation.    By  Rev.  W.  H.  Simcox,  M.A 

THE   CAMBRIDGE   GREEK   TESTAMENT 

FOR   SCHOOLS   AND   COLLEGES 

with  a  Revised  Text,  based  on  the  most  recent  critical  authorities,  and 

English  Notes,  prepared  under  the  direction  of  the  General  Editor, 

J.  J.  S.  PEROWNE,  D.D.,  Dean  of  Peterborough. 

Gospel  according  to  St  Matthew.     By  Rev.  A.  Carr,  M.A. 

With  4  Maps.     ^s.  6d. 

Gospel  according  to  St  Mark.    By  Rev.  G.  F.  Maclear,  D.D. 
With  3  Maps.     4J.  6d. 

Gospel  according  to  St  Luke.     By   Archdeacon   Farrar. 

With  4  Maps.     6s. 

Gospel  according  to  St  John.     By  Rev.  A.  Plummer,  M.A. 
With  4  Maps.     6s. 

Acts  of  the  Apostles.    By  Prof.  Lumby,  D.D.    4  Maps.    6s. 

First  Epistle  to  the  Corinthians.    By  Rev.  J.J.  Lias,  M.A.  3s. 

Second  Epistle  to  the  Corinthians.    By  Rev.  J.  J.  Lias,  M.A. 

[Preparing. 

Epistle  to  the  Hebrews.    By  Archdeacon  Farrar,  D.D. 

[In  the  Press. 
Epistle  of  St  James.    By  Very  Rev.  E.  H.  Plumptre,  D.D. 

[Preparing. 

Epistles  of  St  John.  By  Rev.  A.  Plummer,  M.A.,  D.D.    4s. 
London:    Cambridge    Warehouse,  Ave  Maria  Lane. 
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I.  GREEK. 

Platonis  Apologia  Socratis.     With  Introduction,  Notes  and 

Appendices  by  J.  Adam,  M.  A.     Price  $s.  6d. 
Crito.    With  Introduction,  Notes  and  Appendix.     By 

the  same  Editor.     Price  is.  6d. 

Herodotus,  Book  VIII.,  Chaps.  1-90.     Edited  with  Notes 

and  Introduction  by  E.  S.  Shuckburgh,  M.A.     Price  y.  6d. 
Herodotus,  Book  IX..  Chaps.  1—89.  By  the  same  Editor.  y.6d. 
Homer.    Oydssey,  Book  IX.     With  Introduction,  Notes  and 

Appendices  by  G.  M.  Edwards,  M.A.     Price  2s.  6d. 
Sophocles— Oedipus  Tyrannus.    School  Edition,  with  Intro 

duction  and  Commentary  by  R.  C.  Jebb,  Litt.D.,  LL.D.     4^.  6d. 
Xenophon— Anabasis.    With  Introduction,  Map  and  English 

Notes,  by  A.  Pretor,  M.A.     Two  vols.     Price  7s.  6d. 

Books  I.  III.  IV.  and  V.     By  the  same  Editor. 

Price  M.  each.      Books  II.  VI.  and  VII.    Price  is.  6d.  each. 

Xenophon— Cyropaedeia.  Books  I.  II.  With  Introduction 
and  Notes  by  Rev.  H.  A.  Holden,  M.A.,  LL.D.    2  vols.   Price6s. 

Books  III.  IV.  and  V.    By  the  same  Editor.    55. 

Xenophon— Agesilaus.     By  H.  Hailstone,  M.A.     2s.  6d. 
Luciani  Somnium  Charon  Piscator  et  De  Luctu.     By  W.  E. 

Heitland,  M.A.,  Fellow  of  St  John's  College,  Cambridge.  $s.6d. 

Aristophanes.  Aves— Plutus— Ranae.  ByW.C.GREEN,M.A., 

late  Assistant  Master  at  Rugby  School.     Price  3*.  6d.  each. 
Euripides,     flercules    Furens.     With    Introduction,    Notes 

andAnalysis.   By  A. Gray.M. A., and  J. T.Hutchinson, M.A.   2s. 
Euripides.  Heracleidse.  With  Introduction  and  Critical  Notes 

by  E.  A.  Beck,  M.A.,  Fellow  of  Trinity  Hall.     Price  y.  6d. 

Plutarch's  Lives  of  the  Gracchi.— Sulla.    With  Introduction, 

Notes  and  Lexicon  by  H.  A.  Holden,  M.A.,  LL.D.     6s.  each. 
Plutarch's  Life  of  Nicias.     With  Introduction  and  Notes  by 
the  same  Editor.     Price  5s. 

II.  LATIN. 

Horace.  Epistles,  Book  I.  With  Notes  and  Introduction  by 
E'.S.  Shuckburgh,  M.A.,late  Fellow  of  Emmanuel  College.  2s.  6d. 

Livy.  Book  XXI.  With  Notes,  Introduction  and  Maps.  By 
M.  S.  Dimsdale,  M.A.,  Fellow  of  King's  College.     Price  3s.  6d. 

P.  Vergili  Maronis  Aeneidos  Libri  I.— XII.    Edited  with  Notes 

by  A.  Sidgwick,  M.A.     Price  is.  6d.  each. 

P.  Vergili  Maronis  Georgicon  Libri  I.  II.     By  the  same 

Editor.    Price  2s.     Libri  III.  IV.    By  the  same  Editor.  Price  2s. 
P.  Vergili  Maronis  Bucolica.    With  Introduction  and  Notes 
by  the  same  Editor.      Price  is.  6d. 

Caesar.    De  Bello  Gallico  Comment.  I.     With   Maps   and 

Notes  by  A.  G.  Peskett,  M.A.     Price  is.  6d. 

Comment.  I.  II.  III.  Price  V-  Com.  IV.  V.,  and  Com.  VII. 

Price  is.  each.     Com.  VI.  and  Com.  VIII.     Price  is.  6d.  each. 
Lotidon :  Cambridge  Warehouse,  Ave  Maria  Lane. 


i4  PUBLICATIONS   OF 


M.  Tulli  Ciceronis  Oratio  Philippica  Secunda.    With  Intro- 
duction and  Notes  by  A.  G.  Peskett,  M.A.     Price  y.  6d. 
M.  T.  Ciceronis  de  Amicitia.     Edited  by  J.  S.  Reid,  Litt.  D., 

Fellow  of  Gonville  and  Caius  College.    Revised  edition.    $s.  6d. 
M.  T.  Ciceronis  de  Senectute.     By  the  same  Editor.     3s.  6d. 
M.  T.  Ciceronis  Oratio  pro  Archia  Poeta.     By   the    same 

Editor.     Revised  edition.      Price  is. 

M.  T.  Ciceronis  pro  L.  Cornelio  Balbo  Oratio.     By  the  same 

Editor.     Price  IS.  6d. 

M.  T.   Ciceronis  pro   P.   Cornelio   Sulla   Oratio.      By  the 

same  Editor.     Price  3s.  6d. 

M.  T.  Ciceronis  in  Q.  Caecilium  Divinatio  et  in  C.  Verrem 
Actio.     By  W.  E.  Heitland,  M.A.,  and  H.  Cowie,  M.A.     35. 

M.  T.  Ciceronis  in  Gaium  Verrem  Actio  Prima.  With  Notes 
by  H.  Cowie,  M.A.,  Fellow  of  St  John's  Coll.     Price  is.  6d. 

M.  T.  Ciceronis  Oratio  pro  L.  Murena,  with  English  Intro- 
duction and  Notes.     By  W.  E.  Heitland,  M.A.     Price  3J. 

M.  T.  Ciceronis  Oratio  pro  Tito  Annio  Milone,  with  English 
Notes,  &c,  by  John  Smyth  Purton,  B.D.     Price  2s.  6d. 

M.  T.  Ciceronis  pro  Cn.  Plancio  Oratio,  by  H.  A.  Holden, 

LL.D.     Second  Edition.     Price  4J.  6d. 
M.  T.  Ciceronis  Somnium  Scipionis.     With  Introduction  and 

Notes.     Edited  by  W.  D.  Pearman,  M.A.     Price  2s. 
Quintus  Curtius.    A  Portion  of  the  History  (Alexander  in 

India).    By  W.  E.  Heitland,  M.A.  and  T.  E.  Raven,  B.A.  3*.  6d. 
M.  Annaei  Lucani  Pharsaliae  Liber  Primus.     Edited   by 

W.  E.  Heitland,  M.A.,  and  C.  E.  Haskins,  M.A.      is.  6d. 
P.  Ovidii  Nasonis  Fastorum  Liber  VI.     With  Notes  by  A. 

Sidgwick,  M.A.,  Tutor  of  Corpus  Christi  Coll.,  Oxford,     is.  6d. 

Beda's  Ecclesiastical  History,  Books  III.,  IV.  Edited  by 
J.  E.  B. Mayor,  M.A.,andJ.  R.Lumby,  D.D.  Revised  Edit.7.r.6<*. 

III.    FRENCH. 

Le  Philosophe  sans  le  savoir.    Sedaine.    Edited  with  Notes 

by  Rev.  H.  A.  Bull,  M.  A.,  late  Master  at  Wellington  College,    is. 

Recits  des  Temps  Merovingiens  I— III.  Thierry.  Edited  by 
G.  Masson,  B.A.  and  A.  R.  Ropes,  M.A.     Map.     Price  y. 

La  Canne  de  Jonc.  By  A.  De  Vigny.  Edited  with  Notes  by 
Rev.  H.  A.  Bull,  M.A.,  late  Master  at  Wellington  College.  Price  2s. 

Bataille  de  Dames.     By  Scribe  and  Legouve.    Edited  by 

Rev.  H.  A.  Bull,  M.A.     Price  2s. 
Jeanne  D'Arc.    By  A.  de  Lamartine.     Edited  by  Rev.  A. 

C.  Clapin,  M.A.     New  Edition.     Price  2s. 
Le  Bourgeois  Gentilhomme,  Comedie-Ballet  en  Cinq  Actes. 
Par  J.-B.  Poquelin  de  Moliere  (1670).     By  the  same  Editor,   is,  6d. 

L'Ecole  des  Femmes.  Moliere.  With  Introduction  and 
Notes  by  George  Saintsbury,  M.A.     Price  2s.  6d. 

La  Picciola.  By  X.  B.  Saintine.  The  Text,  with  Intro- 
duction, Notes  and  Map.    By  Rev.  A.  C.  Clapin,  M.A.  Price  2s. 

London ;    Cambridge    Warehouse,  Ave  Maria  Lane. 
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La  Guerre.     By  MM.  Erckmann-Chatrian.     With  Map, 

Introduction  and  Commentary  by  the  same  Editor.     Price  p. 
Le  Directoire.    (Considerations  sur  la  Revolution  Frangaise. 

Troisieme  et   quatrieme  parties.)     Revised  and  enlarged.     With 

Notes  by  G.  Masson,  B.  A.  and  G.  W.  Prothero,  M.A.    Price  is. 
Lettres  sur  l'histoire  de  France  (XIII— XXIV).     Par  Au- 

gustin   Thierry.     By  Gustave  Masson,  B.A.    and  G.   W. 

Prothero,  M.A.    Price  is.  6d. 
Dix  Annees  d'Exil.    Livre  II.  Chapitres  1—8.    Par  Madame 

la  Baronne  de  Stael-Holstein.     By  G.  Masson,  B.A.  and 

G.  W.  Prothero,  M.A.     New  Edition,  enlarged.     Price  is. 

Histoire  du  Siecle  de  Louis  XIV.  par  Voltaire.  Chaps.  I.— 
XIII.  Edited  by  Gustave  Masson.  B.A.  and  G.  W.  Prothero, 
M.A.  Price  is.  6d.  Chaps.  XIV.— XXIV.  By  the  same.  With  3 
Maps.     Price  is.  6d.    Chap.  XXV.  to  end.     By  the  same.    2*.  6d. 

Lazare  Hoche — Par  Emile  de  Bonnechose.  With  Three 
Maps,  Introduction  and  Commentary,  by  C.  Colbeck,  M.A.     is. 

Le  Verre  D'Eau.    A  Comedy,  by  Scribe.     Edited  by  C. 

Colbeck,  M.A.     Price  is. 
M.  Daru,  par  M.  C.  A.  Sainte-Beuve  (Causeries  du  Lundi, 

Vol.    IX.).     By  G.  Masson,  B.A.   Univ.  Gallic.     Price  is. 

La  Suite  du   Menteur.      A  Comedy   by   P.  Corneille. 

With  Notes  Philological  and  Historical,  by  the  same.     Price  is. 

La  Jeune  Siberienne.  Le  Lepreux  de  la  Cite  D'Aoste.  Tales 
by  Count  Xavier  de  Maistre.     By  the  same.     Price  is. 

Fredegonde  et  Brunehaut.  A  Tragedy  in  Five  Acts,  by 
N.  Lemercier.     By  Gustave  Masson,  B.A.     Price  is. 

Le  Vieux  Celibataire.  A  Comedy,  by  Collin  D'Harleville. 

With  Notes,  by  the  same.     Price  is. 
La  Metromanie.    A  Comedy,  by  Piron,  by  the  same  2s. 
Lascaris  ou  Les  Grecs  du  XVE  Siecle,  Nouvelle  Historique, 

par  A.  F.  Villemain.     By  the  same.     Price  is. 

IV.    GERMAN. 

Mendelssohn's  Letters.    Selections  from     Edited  by  James 

Sime,  M.A.     Price  y. 
Benedix.     Doctor  Wespe.     Lustspiel    in    fiinf   Aufzugen. 

Edited  with  Notes  by  Karl  Hermann  Breul,  M.A.     Price  3J. 
Selected  Fables.    Lessing  and  Gellert.     Edited  with  Notes 

by  Karl  Hermann  Breul,  M.A.    Price  y. 
Zopf  und  Schwert.     Lustspiel  in  fiinf  Aufzugen  von  Karl 

Gutzkow.  By  H.  J.  Wolstenholme,  B.A  (Lond.).  Price  y.  6d. 

Die  Karavane,  von  Wilhelm  Hauff.     Edited  with  Notes 

by  A.  Schlottmann,  Ph.  D.     Price  y.  6d. 
Hauff,  Das  Wirthshaus  im  Spessart.    By  A.  Schlottmann, 

Ph.D. ,  late  Assistant  Master  at  Uppingham  School.   Price  3s.  6d. 

Culturgeschichtliche  Novellen,  von  W.  H.  Riehl.    Edited 

by  H.  J.  Wolstenholme,  B.A.  (Lond.).     Price  4s.  6d. 
Uhland.    Ernst  Herzog  von  Schwaben.     With  Introduction 

and  Notes.     By  the  same  Editor.     Price  35.  6d. 

London:    Cambridge   Warehouse,  Ave  Maria  Lane. 


1 6    P  UBLICA  TIONS  OF  THE  UNI  VERS  IT  Y  PRESS. 
Goethe's    Knabenjahre.    (1749— 1759-)    Goethe's    Boyhood. 

Arranged  and  Annotated  by  W.  Wagner,  Ph.  D.     Price  is. 
Goethe's  Hermann  and  Dorothea.    By  W.  Wagner,  Ph.  D. 

Revised  edition  by  J.  W.  Cartmell.     Price  is.  6d. 
Der  Oberhof.     A  Tale  of  Westphalian  Life,  by  Karl  Im- 

mermann.     By  Wilhelm  Wagner,  Ph.D.     Price  is. 

Der  erste  Kreuzzug(ioo5— 1099)  nach  Friedrich  von  Raumer. 
The  First  Crusade.     By  W.  Wagner,  Ph.  D.    Price  is. 

A  Book  of  German  Dactylic  Poetry.  Arranged  and  Anno- 
tated by  Wilhelm  Wagner,  Ph.D.     Price  is. 

A  Book  of  Ballads  on  German  History.  Arranged  and 
Annotated  by  Wilhelm  Wagner,  Ph.  D.     Price  is. 

Der  Staat  Friedrichs  des  Grossen.  By  G.  Freytag.  With 
Notes.     By  Wilhelm  Wagner,  Ph.  D.     Price  is. 

Das  Jahr  1813   (The   Year    181 3),   by   F.   Kohlrausch. 

With  English  Notes  by  the  same  Editor.     Price  is. 
V.    ENGLISH. 
Theory  and  Practice  of  Teaching.     By  the  Rev.  E.  Thring, 

M.A.,  late  Head  Master  of  Uppingham  School.     New  ed.    4s.  6d. 

The  Teaching  of  Modern  Languages  in  Theory  and  Practice. 

By  C.  Colbeck,  M.A.     Price  is. 
John  Amos  Comenius,  Bishop  of  the  Moravians.    His  Life  and 

Educational  Works,  by  S.  S.  Laurie,  A.M.,  F.R.S.E.     $s.  6d. 
Outlines  of  the   Philosophy   of  Aristotle.      Compiled    by 

Edwin  Wallace,  M.  A.,  LL.D.   Third  Edition,  Enlarged,   4s. 6d. 
The  Two  Noble  Kinsmen,  edited    with    Introduction  and 

Notes  by  the  Rev.   Professor  Skeat,  Litt.D.     Price  y.  6d. 

Bacon's  History  of  the  Reign  of  King  Henry  VII.     With 

Notes  by  the  Rev.  Professor  Lumby,  D.D.     Price  is. 
Sir   Thomas   More's    Utopia.     With    Notes   by   the    Rev. 

Professor  Lumby,  D.D.     Price  is.  6d. 
More's  History  of  King  Richard  III.     Edited  with  Notes, 

Glossary,  Index  of  Names.    By  J.  Rawson  Lumby,  D.D.    35.  6d. 
Cowley's  Essays.     With  Introduction  and  Notes,  by  Prof. 

Lumby,  D.D.     45. 
Locke  on  Education.     With  Introduction  and  Notes  by  the 

Rev.  R.  H.  Quick,  M.A.     Price  y.  6d. 

A  Sketch  of  Ancient  Philosophy  from  Thales  to  Cicero,  by 

Joseph  B.  Mayor,  M.A.     Price  is.  6d. 

Three  Lectures  on  the  Practice  of  Education.     Delivered 

under  the  direction  of  the  Teachers'  Training  Syndicate.     Price  is. 

General  aims  of  the  Teacher,  and  Form  Management.    Two 

Lectures  by  F.  W.  Farrar,  D.D.  and  R.  B.  Poole,  B.D.    is.  6d. 
Milton's  Tractate  on  Education.    A  facsimile  reprint  from 
the  Edition  of  1673.     Edited  by  O.  Browning,  M.A.     Price  is. 

UonUon :  c.  j.  clay  and  sons, 
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